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Introduction
What is corporate governance?
There is no single definition of corporate governance. Corporate governance generally refers to the
1
system by which a company is directed and controlled. Corporate governance is described in the
ASX Corporate Governance Council (Council) Principles & Recommendations (Principles &
Recommendations) as the “framework of rules, relationships, systems and processes within and by
which authority is exercised and controlled in corporations. It encompasses the mechanisms by
2
which companies, and those in control, are held to account”.
Good corporate governance promotes investor confidence, which is crucial to the ability of entities
3
listed on the Australian Securities Exchange (ASX) to compete for capital.
Good corporate governance
Subject to legal requirements, what constitutes good corporate governance practices will vary from
company to company. Governance practices must be tailored to meet a company's individual
circumstances.
Corporate governance extends beyond mere compliance with regulation – it is about doing the right
thing for stakeholders. The core of good corporate governance is a commitment to effective
governance by people at all levels within the company. Therefore, to be effective it must penetrate the
entire company.
Corporate governance must include elements of internal control, ethics, risk functions, policies,
procedures and internal and external audit. It requires transparency, disclosure and accountability.
As corporate governance practices will evolve with the changing circumstances of a company, it is
critical that the Company has a philosophy of continuous improvement in governance performance.
Underlying values
The following ethical principles have been identified by Standards Australia as underlying corporate
governance:
(a)

Accountability – the essence of governance;

(b)

Transparency – all information should be open to interested parties;

(c)

Fairness and balance – all transactions should be made in a way which minimises inequalities
of power;

(d)

Honesty – all statements and actions should be made honestly and accurately, so that they
may be relied upon;

(e)

Dignity – all dealings with others should be characterised by dignity of treatment;

(f)

Legal – stakeholders expect corporate bodies to:
(i)

have respect for the law, and to aim to abide by the law; and

1

Australian Standard 8000-2003 Good Governance Principles
Justice Owen in the Report on the HIH Royal Commission, The Failure of HIH – Volume 1: A Corporate Collapse and its
Lessons, Commonwealth of Australia (2003) at page xxxiii
3
ASX Corporate Governance Council Corporate Governance Principles and Recommendations 3rd edition
2
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(ii)

deal honestly with all stakeholders to whom they have a duty of care;

(g)

Goodwill – all company dealings should be done in a spirit of goodwill;

(h)

Conflict of principles – where solving an ethical dilemma involves applying one ethical principle,
the resolution must still be consistent with the other principles; and

(i)

The benchmarks for an ethical company – an ethical company should be benchmarked by the
presence of:
(i)

a formalised code of conduct;

(ii)

a committee that oversees the code;

(iii)

a training scheme for fostering ethical conduct; and

(iv)

regular reporting to the responsible board of the company.

ASX Corporate Governance Council Principles and Recommendations
The need for listed companies to implement good corporate governance practices is now an
entrenched part of corporate life. From a compliance perspective, corporate governance reporting
requirements for Australian listed companies increased when the Council introduced the Principles &
Recommendations.
The Principles & Recommendations set out recommended corporate governance practices for entities
listed on the ASX that, in the Council’s view, are likely to achieve good governance outcomes and
meet the reasonable expectations of most investors in most situations.
However, the Council recognises that different entities may legitimately adopt different governance
practices, based on a range of factors, including their size, complexity, history and corporate culture.
Accordingly, the Principles & Recommendations are not prescriptive, but exist in the regime known as
4
"if not, why not" , which means that where a company does not follow any of the recommendations, it
must provide a reasonably detailed and informative explanation as to why it has chosen not to follow
that recommendation. The quality of explanations for "why not" will tell either for or against a
company. By being honest and transparent in its approach your Company will be achieving the goals
of governance.
This Manual
This Manual is designed to act as a cornerstone for corporate governance, not just to ensure that “if
not, why not” and other reporting obligations are fulfilled, but to act as a practical guide in the
administration of your Company’s corporate governance practices.
The user is encouraged to build upon this Manual by adding relevant information where and when
appropriate, creating a single point of reference for all corporate governance matters.
Gilbert + Tobin looks forward to assisting you to find the most appropriate practices to suit your
Company's circumstances along with adaptability to further changes, as they occur.
If you require any information or wish to make any comment on this Manual then please contact a
member of the Corporate Governance Team on +61 8 9413 8400.
4

Exceptions to the “if not, why not” approach are ASX Listing Rules 12.7 and 12.8. Listing Rule 12.7 mandates the
establishment of an audit committee by companies included in the S&P/ASX All Ordinaries Index and the S&P/ASX 300 Index
and requires that the composition and operation of the audit committee of companies in the S&P/ASX 300 Index comply with
the ASX Corporate Governance Council’s recommendations (set out in Principle 4). Listing Rule 12.8 mandates the
establishment of a remuneration committee comprising solely non-executive directors by companies included in the S&P/ASX
300 Index.
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Manual User Guide
What you must do
Formally adopt the Manual
Use the minutes provided in this section to formally adopt this Manual. The resolutions required to be
passed by the Board should include:


identification of any independent directors (if relevant)



identification of members of any Board committees (for example, audit, nomination,
remuneration or risk)

The Responsible Officer's Consent and the Substitute Responsible Officer’s Consent (see
Compliance Procedures) will need to be obtained.
Upload the website disclosure
Upload onto the Company's website (in a clearly marked corporate governance section) the
documentation under Website disclosure contained on the CD which accompanies this Manual.
Distribute relevant documents
Distribute the relevant documents in this Manual. See Which documents and to whom at the end of
the Manual. The Director's Pack, Executive's Pack and Employee's Pack will assist you in this regard.
Ensure any letters of appointment for non-executive directors are signed.

On-going corporate governance
This Manual is separated into broad components of corporate governance. These are:
Board
Audit
Nomination
Remuneration
Risk Management
Shareholder Communication
Other Policies and Procedures
Compliance and Disclosure
These sections have been designed to assist with the administration of corporate governance. At the
beginning of each section is an index and user guide.
An at-a-glance document is included for the Board, Audit, Nomination, Remuneration and Risk
Management sections. The user is encouraged to use the at-a-glance documents to record
attendances at various meetings for future reference at annual reporting time.
The documents within each section are not intended to be exhaustive. The user is encouraged to use
this Manual to file other relevant information, such as minutes of appointment, minutes of committee
meetings and other procedures, processes or records.
The Principles & Recommendations form the basis of much of the content of this Manual. Where a
document has been developed specifically in response to the Principles & Recommendations,
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reference is made to the relevant principle and recommendation, together with the recommendation
for disclosure, in the footer of that document.

Website and annual report disclosure
The CD that accompanies this Manual contains the appropriate Website Disclosure for uploading to
the Company’s website. The governance documentation should be uploaded to a clearly marked
corporate governance section of the Company’s website. We have also provided a draft corporate
governance statement that can be published in the Company's next annual report, or on the
Company’s website, once the statement is finalised.

Calendar
This Manual User Guide also contains a Corporate Governance Calendar to help plan for the
Company’s corporate governance activities.

Director's Pack
At the end of this Manual is a Director's Pack. It contains all the documentation to be distributed to
Directors. In the case of non-executive Directors, the Director's Pack should accompany the letter of
appointment , a template of which is provided in this Manual. An instruction page is provided with the
pack.

Executive's Pack and Employee's Pack
These two packs are also contained at the end of this Manual. They contain all the documentation to
be distributed to executives and employees. An instruction page is provided with each of these packs.

Manual User Guide
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Minutes of Meeting of Directors Adopting the Manual
Arafura Resources Limited ACN 080 933 455
Minutes of meeting of directors of Arafura Resources Limited
Held at [insert place]
On [insert date] at [insert time]
Present
In attendance
Apologies

Chairperson
Corporate Governance
Manual

A revised Corporate Governance Manual (Manual) provided by Gilbert +
Tobin incorporating the changes to the ASX Corporate Governance
rd
Council's Corporate Governance Principles and Recommendations (3
Edition) was tabled at the meeting.
IT WAS RESOLVED:
That the Company’s existing governance committees, policies,
procedures, statements and charters be replaced, and a new governance
structure be introduced.
The issue of the independence of Mr Tonkin was discussed by the Board
(in the absence of Mr Tonkin), given his previous executive role with the
Company. Mr Tonkin has been deemed independent for the reasons set
out below:
The issue of the independence of Mr Kowalick was discussed by the
Board (in the absence of Mr Kowalick) given his tenure on the Board.
IT WAS FURTHER RESOLVED:


That Mr Kowalick is independent for the reasons set out below.



Ian Kowalick, Terry Grose and Chris Tonkin shall form the Audit
and Risk Committee.



Terry Grose shall chair the Audit and Risk Committee.



Ian Kowalick, Terry Grose and Chris Tonkin shall form the
Nomination and Remuneration Committee.



Ian Kowalick shall chair the Nomination and Remuneration
Committee.

The policies, procedures, statements and charters contained in the
Manual were tabled and considered by the full Board.
IT WAS FURTHER RESOLVED:


Minutes of Meeting of Directors Adopting the Manual

To adopt each of the policies, procedures, statements and charters
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contained in the copy of the Manual tabled at the meeting.


Responsible Officer
appointment and powers

To authorise the Company Secretary to make any non-material
changes to the Manual as may be required from time to time.

The Chair referred to the document entitled Compliance Procedures
contained in the copy of the Manual tabled at the meeting.
The Company is obliged under the Compliance Procedures to appoint a
company officer, who is appropriately skilled and experienced, to be
primarily responsible for ensuring the Company complies with its
continuous disclosure obligations (Responsible Officer).
It was noted that a duly signed consent to act as the Responsible Officer
of the Company had previously been received from Gavin Lockyer, and a
duly signed consent to act as the Responsible Officer, in the absence of
Gavin Lockyer, had previously been received from Peter Sherrington.
IT WAS RESOLVED to confirm the appointment of Gavin Lockyer as the
Responsible Officer for the purposes of the Compliance Procedures and
in his absence Peter Sherrington.

Report and Investigation
Officer

The Manual includes a Whistleblower Policy to encourage reporting of
violations (or suspected violations) of the Company’s Code of Conduct
and to provide effective protection to those reporting by implementing
systems for confidentiality and report handling.
It was noted that the Company had previously appointed Peter
Sherrington as the Report and Investigation Officer to be responsible for
investigating and resolving all reported complaints and allegations
concerning violations of the Company's Code of Conduct.
IT WAS RESOLVED to confirm the appointment of Peter Sherrington as
the Report and Investigation Officer for the purposes of the Whistleblower
Policy.

Closure

There being no further business the meeting closed at [insert time].

Sign off

___________________________________
Signature of Chairperson
Ian Kowalick
Dated

Minutes of Meeting of Directors Adopting the Manual
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Board Index and User Guide
Information and documentation relating to the Board's functions, procedures and
responsibilities.

Index

How to Use

Constitution

To be used for on-going reference

Board Charter

To be used for on-going reference

Codes and policies
Policy on Assessing the Independence of
Directors

Use when determining the independence of
each director

Directors' duties and disclosures
A Guide to Directors’ Duties

To be used for on-going reference

Directors' Disclosure Obligations

Each director to read, sign and return to the
Company Secretary and to be used for ongoing reference

Directors' Declaration of Interest Form

Each director to complete and return to the
Company Secretary. Each director is
responsible for keeping the Company informed
regarding on-going disclosure

Performance evaluation
Process for Performance Evaluations

Consider at least annually

Appointments
Non-executive director letter of appointment

Pro forma letter provided to be used for future
non-executive appointments

*Note that these are not provided as part of this Manual

Board Index and User Guide
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Arafura Resources Limited ABN 22 080 933 455
A public company limited by shares

Constitution

1

Preliminary

1.1

Definitions and interpretation

(a)

The meanings of the terms used in this constitution are set out below.

Term

Meaning

Act

the Corporations Act 2001 (Cth).

ASTC Settlement Rules

the operating ruies of ASX Settlement and Transfer Corporation Pty Limited
and. to the extent that they are applicable. the operating rules of the Exchange
and the operating rules of Australian Clearing House Ply Limited.

business day

has the meaning given to that term in the Listing Rules.

Exchange

Australian Stock Exchange Limited or such other body corporate that is declared
by the directors to be the company's primary stock exchange for the purposes of
this definition.

Listing Rules

means the Listing Rules of the Exchange and any other rules of the Exchange
which are applicable while the company is admitted to the Official List of the
Exchange, each as amended or replaced from time to time, except to the extent
of any express written waiver by the Exchange.

proper ASTC transfer

has the meaning given to that term in the Corporations Regulations 2001 (Cth).

_.~--~----

--- --- --- ---

record time

-----------

in the case of a meeting for which the calier of the meeting has decided,
under the Act, that shares are to be taken to be held by the persons who
held them at a specified time before the meeting, that time; and
2

in any other case, the time of the relevant meeting.

- - - - - -.._ - - - - - - - - - - - - - - - - - - - representative

6.004006832.11

in relation to a member which is a body corporate and in relation to a meeting
means a person authorised in accordance with the Act (or a corresponding
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Term

Meaning

previous law) by the body corporate to act as its representative at the meeting.

seal

any common seal, duplicate seal or certificate seal of the company.

- - " - _.. _ - - transmission event

for a member who is an individual, the member's death, the member's
bankruptcy or the memberbecoming of unsound mindor a person who, or
whose estate, is liableto be dealtwith in any way underthe iawrelating to

mental heaith; and
2

for a member who is a body corporate, the dissolution of the memberor the

succession by another body corporate to the assets and liabilities of the
member.

(b)

A reference in this constitution to a partly paid share Is a reference to a share on which
there is an amount unpaid.

(c)

A reference in this constitution to an amount unpaid on a share inciudes a reference to
any amount of the issue price which is unpaid.

(d)

A reference in this constitution to a call or an amount called on a share Includes a
reference to a sum that, by the terms of issue of a share, becomes payable on issue or at
a fixed date.

(e)

A reference in this constitution to a member for the purposes of a meeting of members for
which the caller of the meeting has determined a record time is a reference to a
registered holder of shares as at the relevant record time.

(f)

A reference in this constitution to a member present at a general meeting is a reference
to a member present in person or by proxy, attorney or representative.

(g)

A chairperson or deputy chairperson appointed under this constitution may be referred to
as chairman or chairwoman, or deputy chairman or chairwoman, or as chair, If applicable.

(h)

A reference In this constitution to a person holding or occupying a particular office or
position Is a reference to any person who occupies or performs the duties of that office or
position.

(i)

Unless the contrary Intention appears, in this constitution:

6.004006832.11

(1)

words that refer to a singular number also refer to plural numbers, and the other
way around;

(2)

words that refer to a gender also refer to the other genders;

(3)

words used to refer to persons generally or to refer to a natural person Include a
body corporate, body politic, partnership, joint venture, association, board,
group or other body (whether or not the body is Incorporated);

(4)

a reference to a person includes that person's successors and legal personal
representatives;

(5)

a reference to a statute or regulation, or a provision of any of them includes ali
statutes, regulations or provisions amending, consolidating or replacing them,
and a reference to a statute includes all regulations, proclamations, ordinances
and by-laws issued under that statute;
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(6)

a reference to the Listing Rules or the ASTC Settlement Rules includes any
variation, consolidation or replacement of those ruies and is to be taken to be
subject to any applicable waiver or exemption; and

(7)

where a word or phrase is given a particular meaning, other parts of speech and
grammatical forms of that word or phrase have corresponding meanings.

(j)

In this constitution, headings and bold type are only for convenience and do not affect the
meaning of this constitution.

1.2

Application of the Act, Listing Rules and ASTC Settlement Rules

(a)

The rules that apply as replaceable rules to companies under the Act and the regulations
in Table A in the legislation under which the company was formed do not apply to the
company except so far as they are repeated in this constitution.

(b)

Unless the contrary intention appears:
(1)

an expression in a rule that deals with a matter dealt with by a provision of the
Act, the Listing Rules or the ASTC Settlement Rules has the same meaning as
in that provision; and

(2)

subject to rule 1.2(b)(1), an expression in a rule that is used in the Act has the
same meaning in this constitution as in the Act.

1.3

Exercising powers

(a)

The company may, in any way the Act permits:
(1)

exercise any power;

(2)

take any action; or

(3)

engage in any conduct or procedure,

which, under the Act a company limited by shares may exercise, take or engage in.
(b)

Where this constitution provides that a person "may" do a particular act or thing, the act
or thing may be done at the person's discretion.

(c)

Where this constitution confers a power to do a particular act or thing, the power is,
unless the contrary intention appears, to be taken as including a power exercisable in the
same way and subject to the same conditions (if any) to repeal, rescind, revoke, amend
or vary that act or thing.

(d)

Where this constitution confers a power to do a particular act or thing, the power may be
exercised from time to time and may be exercised subject to conditions.

(e)

Where this constitution confers a power to do a particular act or thing concerning
particular matters, the power is, unless the contrary intention appears, to be taken to
include a power to do that act or thing as to only some of those matters or as to a
particular class of those matters, and to make different provision concerning different
matters or different classes of matters.

(f)

Where this constitution confers a power to make appointments to an office or position
(except the power to appoint a director under rule 7.1(b)), the power is, unless the
contrary intention appears, to be taken to include a power:
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(1)

to appoint a person to act in the office or position until a person is appointed to
the office or position;

(2)

to remove or suspend any person appointed (without prejudice to any rights or
obligations under any contract between the person and the company); and

Company Constitution

page 3

Freehills

(3)
(g)

1.4

2

Share capital

to appoint another person temporarily in the place of any person removed or
suspended or in the place of any sick or absent holder of the office or position.

Where this constitution gives power to a person to delegate a function or power:
(1)

the delegation may be concurrent with, or (except in the case of a delegation by
the directors) to the exclusion of, the performance or exercise of that function or
power by the person;

(2)

the delegation may be either general or limited in any way provided in the terms
of delegation;

(3)

the delegation need not be to a specified person but may be to any person
holding, occupying or performing the duties of a specified office or position;

(4)

the delegation may include the power to delegate; and

(5)

where performing or exercising that function or power depends on that person's
opinion, belief or state of mind about a matter, that function or power may be
performed or exercised by the delegate on the delegate's opinion, belief or state
of mind about that matter.

Transitional provisions
This constitution must be interpreted in such a way that:

(a)

every director, chief executive officer, managing director and secretary in office in that
capacity immediately before this constitution is adopted continues in office subject to, and
is taken to have been appointed or elected under, this constitution;

(b)

the directors are taken, immediately after this constitution is adopted, to have decided
under rule 7.1(a) a number which is equal to the number of the persons in office as
directors immediately after this constitution is adopted;

(c)

any register maintained by the company immediately before this constitution is adopted is
taken to be a register maintained under this constitution;

(d)

any seal adopted by the company as a seal immediately before this constitution is
adopted is taken to be a seal which the company has under a relevant authority given by
this constitution;

(e)

for the purposes of rule 4.1(p), a cheque issued under the predecessor of rule 4.1(k) is
taken to have been issued under rule 4.1(k) and any money held at the date of adoption
of this constitution for a member the company regards as uncontactable is taken to have
been held in an account under rule 4.1(n); and

(f)

unless a contrary intention appears in this constitution, all persons, things, agreements
and circumstances appointed, approved or created by or under the constitution of the
company in force before this constitution is adopted continue to have the same status,
operation and effect after this constitution is adopted.

2

Share capital

2.1

Shares
SUbject to this constitution the directors may:

(a)

issue, allot or grant options for, or otherwise dispose of, shares in the company; and

(b)

decide:
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(1)

the persons to whom shares are issued or options are granted;

(2)

the terms on which shares are issued or options are granted; and

(3)

the rights and restrictions attached to those shares or options.

Share capital

2.2

Preference shares

(a)

The company may issue preference shares including preference shares which are. or at
the option of the company or holder are, liable to be redeemed or convertible into
ordinary shares.

(b)

Each preference share confers on the holder a right to receive a preferential dividend, in
priority to the payment of any dividend on the ordinary shares, at the rate and on the
basis decided by the directors under the terms of issue.

(c)

In addition to the preferential dividend and rights on winding up, each preference share
may participate with the ordinary shares in profits and assets of the company, including
on a winding up, if and to the extent the directors decide under the terms of issue.

(d)

The preferential dividend may be cumulative only if and to the extent the directors decide
under the terms of issue, and will otherwise be non-cumulative.

(e)

Each preference share confers on its holder the right in a winding up and on redemption
to payment in priority to the ordinary shares of:
(1)

the amount of any dividend accrued but unpaid on the share at the date of
winding up or the date of redemption; and

(2)

any additional amount specified in the terms of issue.

(f)

To the extent the directors may decide under the terms of issue, a preference share may
confer a right to a bonus issue or capitalisation of profits in favour of holders of those
shares only.

(g)

A preference share does not confer on its holder any right to participate in the profits or
property of the company except as set out above.

(h)

A preference share does not entitle its holder to vote at any general meeting of the
company except in the following circumstances:
(1)

on any of the proposals specified in rule 2.2(i);

(2)

on a resolution to approve the terms of a buy back agreement;

(3)

during a period in which a dividend or part of a dividend on the share is in
arrears;

(i)

U)
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(4)

during the winding up of the company; or

(5)

in any other circumstances in which the Listing Rules require holders of
preference shares to be entitled to vote.

The proposals referred to in rule 2.2(h) are proposals:
(1)

to reduce the share capital of the company;

(2)

that affect rights attached to the share;

(3)

to wind up the company; or

(4)

for the disposai of the whole of the property, business and undertaking of the
company.

The holder of a preference share who is entitled to vote in respect of that share under
rule 2.2(h) is, on a poll, entitled to the number of votes specified in, or determined in
accordance with, the terms of issue for the share.
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(k)

In the case of a redeemable preference share, the company must, at the time and place
for redemption specified in, or determined in accordance with, the terms of issue for the
share, redeem the share and, on receiving a redemption notice under the terms of issue,
pay to or at the direction of the holder the amount payable on redemption of the share.

(I)

A holder of a preference share must not transfer or purport to transfer, and the directors,
to the extent permitted by the Listing Rules, must not register a transfer of, the share if
the transfer would contravene any restrictions on the right to transfer the share set out in
the terms of issue for the share.

2.3

Alteration of share capital
Subject to the Act, the directors may do anything required to give effect to any resolution
altering the company's share capital, including, where a member becomes entitled to a
fraction of a share on a consolidation:

(a)

making cash payments;

(b)

determining that fractions may be disregarded in order to adjust the rights of all parties;

(c)

appointing a trustee to deal with any fractions on behalf of members; and

(d)

rounding up each fractional entitlement to the nearest whole share by capitalising any
amount available for capitalisation under rule 4.2 even though only some of the members
participate in the capitalisation.

2,4

Conversion or reclassification of shares
SUbject to rule 2.5, the company may by resolution convert or reclassify shares from one
class to another.

2.5

Variation of class rights

(a)

The rights attached to any class of shares may, unless their terms of issue state
otherwise, be varied:
(1)

with the written consent of the holders of 75% of the shares of the class; or

(2)

by a special resolution passed at a separate meeting of the holders of shares of
the class.

(b)

The provisions of this constitution relating to general meetings apply, with necessary
changes, to separate class meetings as if they were general meetings.

(c)

The rights conferred on the holders of any class of shares are to be taken as not having
been varied by the creation or issue of further shares ranking equally with them.

2.6

Joint holders of shares
Where 2 or more persons are registered as the holders of a share, they hold it as joint
tenants with rights of survivorship, on the following conditions:

(a)

they are liable individually as well as jointly for all payments, including calls, in respect of
the share;

(b)

subject to rule 2.6(a), on the death of anyone of them the survivor is the only person the
company will recognise as having any title to the share;

(c)

anyone of them may give effective receipts for any dividend, bonus, interest or other
distribution or payment in respect of the share; and
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(d)

except where persons are jointly entitled to a share because of a transmission event, or
where required by the Listing Rules or the ASTC Settlement Rules, the company may,
but is not required to, register more than 3 persons as joint holders of the share.

2.7

Equitable and other claims
The company may treat the registered holder of a share as the absolute owner of that
share and need not:

(a)

recognise a person as holding a share on trust, even if the company has notice of a trust;
or

(b)

recognise, or be bound by, any equitable, contingent, future or partial claim to or interest
in a share by any other person, except an absolute right of ownership in the registered
holder, even if the company has notice of that claim or interest

2.8

Restricted securities
If, at any time, any of the share capital of the company is classified by the Exchange as
"restricted securities", then despite any other provision of this constitution:

(a)

the restricted securities must not be disposed of during the escrow period except as
permitted by the Listing Rules or the Exchange;

(b)

the company must refuse to acknowledge a disposal (including registering a transfer) of
the restricted securities during the escrow period except as permitted by the Listing
Rules or the Exchange; and

(c)

during a breach of the Listing Rules relating to restricted securities, or a breach of a
restriction agreement, the holder of the restricted securities is not entitled to any dividend
or distribution, or voting rights, in respect of the restricted securities.

3

Calls, forfeiture, indemnities, lien and surrender

3.1

Calls

(a)

Subject to the terms on which any shares are issued, the directors may:
(1)

make calls on the members for any amount unpaid on their shares which is not
by the terms of issue of those shares made payable at fixed times; and

(2)

on the issue of shares, differentiate between members as to the amount of calls
to be paid and the time for payment

(b)

The directors may require a call to be paid by instalments.

(c)

The directors must send members notice of a call at least 14 days (or such longer period
required by the Listing Rules) before the amount called is due, specifying the time and
place of payment

(d)

Each member must pay to the company by the time and at the place specified the
amount called on the member's shares.

(e)

A call is taken to have been made when the resolution of the directors authorising the call
is passed.

(f)

The directors may revoke a call or extend the time for payment

(g)

A call is valid even if a member for any reason does not receive notice of the call.
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If an amount called on a share is not paid in full by the time specified for payment, the
person who owes the amount must pay:
(1)

interest on the unpaid part of the amount from the date payment is due to the
date payment is made, at a rate determined under rule 3.9; and

(2)

if the share was issued after the date this constitution is adopted, any costs,
expenses or damages the company incurs due to the failure to payor late
payment.

Any amount unpaid on a share that, by the terms of issue of the share, becomes payable
on issue or at a fixed date:
(1)

is treated for the purposes of this constitution as if that amount were payable
under a call duly made and notified; and

(2)

must be paid on the date on which it is payable under the terms of issue of the
share.

U)

The directors may, to the extent the law permits, waive or compromise all or part of any
payment due to the company under the terms of issue of a share or under this rule 3.1.

3.2

Proceedings to recover calls

(a)

In a proceeding to recover a call, or an amount payable due to the failure to payor late
payment of a call, proof that:
(1)

the name of the defendant is entered in the register as the holder or one of the
holders of the share on which the call is claimed;

(2)

the resolution making the call is recorded in the minute book; and

(3)

notice of the call was given to the defendant complying with this constitution,

is conclusive evidence of the obligation to pay the call and it is not necessary to prove the
appointment of the directors who made the call or any other matter.
(b)

In rule 3.2(a), defendant includes a person against whom the company alleges a set-off
or counterclaim, and a proceeding to recover a call or an amount is to be interpreted
accordingly.

3.3

Payments in advance of calls

(a)

The directors may accept from a member the whole or a part of the amount unpaid on a
share even though no part of that amount has been called.

(b)

The directors may authorise payment by the company of interest on an amount accepted
under rule 3.3(a), until the amount becomes payable, at a rate agreed between the
directors and the member paying the amount.

(c)

The directors may repay to a member any amount accepted under rule 3.3(a).

3.4

Forfeiting partly paid shares

(a)

If a member fails to pay the whole of a call or an instalment of a call by the time specified
for payment, the directors may serve a notice on that member:
(1)

6,004006832.11

requiring payment of the unpaid part of the call or instalment, together with any
interest that has accrued and all costs, expenses or damages that the company
has incurred due to the failure to pay;
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(2)

naming a further time (at least 14 days after the date of the notice) by which,
and a place at which, the amount payable under rule 3.4(a)(1) must be paid;
and

(3)

stating that if the whole of the amount payable under rule 3.4(a)(1) is not paid
by the time and at the place named, the shares on which the call was made will
be liable to be forfeited.

(b)

If a member does not comply with a notice served under rule 3.4(a), the directors may by
resolution forfeit any share concerning which the notice was given at any time after the
day named in the notice and before the payment required by the notice is made.

(c)

A forfeiture under rule 3.4(b) includes all dividends, interest and other amounts payable
by the company on the forfeited share and not actually paid before the forfeiture.

(d)

Where a share has been forfeited:
(1)

notice of the resolution must be given to the member in whose name the share
stood immediately before the forfeiture; and

(2)

an entry of the forfeiture, with the date, must be made in the register of
members.

(e)

Failure to give the notice or to make the entry required under rule 3.4(d) does not
invalidate the forfeiture.

(f)

A forfeited share becomes the property of the company and the directors may sell,
reissue or otherwise dispose of the share as they think fit and, in the case of reissue or
other disposal, with or without crediting as paid up any amount paid on the share by any
former holder.

(g)

A person whose shares have been forfeited ceases to be a member as to the forfeited
shares, but must, if the directors decide, pay to the company:
(1)

all calls, instalments, interest, costs, expenses and damages owing on the
shares at the time of the forfeiture; and

(2)

interest on the unpaid part of the amount payable under rule 3.4(g)(1), from the
date of the forfeiture to the date of payment, at a rate determined under rule 3.9.

(h)

The forfeiture of a share extinguishes all interest in, and all claims and demands against
the company relating to, the forfeited share and, subject to rule 3.8(i), all other rights
attached to the share.

(i)

The directors may:
(1)

exempt a share from all or part of this rule 3.4;

(2)

waive or compromise all or part of any payment due to the company under this
rule 3.4; and

(3)

before a forfeited share has been sold, reissued or otherwise disposed of,
cancel the forfeiture on the conditions they decide.

3.5

Members' indemnity

(a)

If the company becomes liable for any reason under a law to make a payment:
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(1)

in respect of shares held solely or jointly by a member;

(2)

in respect of a transfer or transmission of shares by a member;

(3)

in respect of dividends, bonuses or other amounts due or payable or which may
become due and payable to a member; or

(4)

in any other way for, on account of or relating to a member,
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rules 3.5(b) and (c) apply, in addition to any right or remedy the company may otherwise
have.
(b)

(c)

The member or, if the member is dead, the member's legal personal representative must:
(1)

fully indemnify the company against that liability;

(2)

on demand reimburse the company for any payment made; and

(3)

pay interest on the unpaid part of the amount payable to the company under
rule 3.5(b)(2), from the date of demand until the date the company is
reimbursed in full for that payment, at a rate determined under rule 3.9.

The directors may:
(1)

exempt a share from all or part of this rule 3.5; and

(2)

waive or compromise all or part of any payment due to the company under this
rule 3.5.

3.6

Lien on shares

(a)

The company has a first lien on:
(1)

each partly paid share for all unpaid calls and instalments due on that share;
and

(2)

each share for any amounts the company is required by law to pay and has
paid in respect of that share.

In each case the lien extends to reasonable interest and expenses incurred because the
amount is not paid.
(b)

The company's lien on a share extends to all dividends payable on the share and to the
proceeds of sale of the share.

(c)

The directors may sell a share on which the company has a lien as they think fit where:
(1)

an amount for which a lien exists under this rule 3.6 is presently payable; and

(2)

the company has given the registered holder a written notice, at least 14 days
before the date of the sale, stating and demanding payment of that amount.

(d)

The directors may do anything necessary or desirable under the ASTC Settlement
Rules to protect any lien, charge or other right to which the company is entitled under this
constitution or a law.

(e)

When the company registers a transfer of shares on which the company has a lien
without giving the transferee notice of its claim, the company's lien is released so far as it
relates to amounts owing by the transferor or any predecessor in title.

(f)

The directors may:
(1)

exempt a share from all or part of this rule 3.6; and

(2)

waive or compromise all or part of any payment due to the company under this
rule 3.6.

3.7

Surrender of shares

(a)

The directors may accept a surrender of a share by way of compromise of a claim.

(b)

Any share so surrendered may be sold, reissued or otherwise disposed in the same
manner as a forfeited share.
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3.8

Sale reissue or other disposal of shares by the company

(a)

A reference in this rule 3.8 to a sale of a share by the company is a reference to any sale,
reissue or other disposal of a share under rule 3.4(f) or rule 3.6(c) or rule 5A.

(b)

When the company sells a share, the directors may:
(1)

receive the purchase money or consideration given for the share;

(2)

effect a transfer of the share or execute or appoint a person to execute, on
behalf of the former holder, a transfer of the share; and

(3)

register as the holder of the share the person to whom the share is sold.

(c)

A person to whom the company sells shares need not take any steps to investigate the
regularity or validity of the sale, or to see how the purchase money or consideration on
the sale is applied. That person's title to the shares is not affected by any irregularity by
the company in relation to the sale. A sale of the share by the company is valid even if a
transmission event occurs to the member before the sale.

(d)

The only remedy of a person who suffers a loss because of a sale of a share by the
company is a claim for damages against the company.

(e)

The proceeds of a sale of shares by the company must be applied in paying:
(1)

first, the expenses of the sale;

(2)

secondly, all amounts payable (whether presently or not) by the former holder to
the company,

and any balance must be paid to the former holder on the former holder delivering to the
company proof of title to the shares acceptable to the directors.
(f)

The proceeds of sale arising from a notice under rule 5.4(b) must not be applied in
payment of the expenses of the sale and must be paid to the former holder on the former
holder delivering to the company proof of title to the shares acceptable to the directors.

(g)

Until the proceeds of a sale of a share sold by the company are claimed or otherwise
disposed of according to law, the directors may invest or use the proceeds in any other
way for the benefit of the company.

(h)

The company is not required to pay interest on money payable to a former holder under
this rule 3.8.

(i)

On compietion of a sale, reissue or other disposal of a share under rule 3.4(f), the rights
which attach to the share which were extinguished under rule 3.4(h) revive.

U)

A written statement by a director or secretary of the company that a share in the company
has been:
(1)

duly forfeited under rule 3.4(b);

(2)

duly sold, reissued or otherwise disposed of under rule 3.4(f); or

(3)

duly sold under rule 3.6(c) or rule 5.4,

on a date stated in the statement is conclusive evidence of the facts stated as against all
persons claiming to be entitled to the share, and of the right of the company to forfeit, sell,
reissue or otherwise dispose of the share.

3.9

Interest payable by member

(a)

For the purposes of rules 3.1(h)(1), 3.4(g)(2) and 3.5(b)(3), the rate of interest payable to
the company is:
(1)
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Distribution of profits

in any other case, a rate per annum 2% higher than the rate prescribed in
respect of unpaid judgements in the Supreme Court of the State or Territory in
which the company is registered.

(b)

Interest accrues daily and may be capitalised monthly or at such other intervals the
directors decide.

4

Distribution of profits

4.1

Dividends

(a)

The directors may pay any interim and final dividends that, in their judgment, the financial
position of the company justifies.

(b)

The directors may rescind a decision to pay a dividend if they decide, before the payment
date, that the company's financial position no longer justifies the payment.

(c)

The directors may pay any dividend required to be paid under the terms of issue of a
share.

(d)

Paying a dividend does not require confirmation at a generai meeting.

(e)

Subject to any rights or restrictions attached to any shares or class of shares:
(1)

all dividends must be paid equally on all shares, except that a partly paid share
confers an entitlement oniy to the proportion of the dividend which the amount
paid (not credited) on the share is of the totai amounts paid and payable
(excluding amounts credited);

(2)

for the purposes of rule 4.1 (e)(1), unless the directors decide otherwise, an
amount paid on a share in advance of a cali is to be taken as not having been
paid until it becomes payable; and

(3)

interest is not payable by the company on any dividend.

(f)

Subject to the ASTC Settlement Rules, the directors may fix a record date for a dividend,
with or without suspending the registration of transfers from that date under rule 5.3.

(g)

Subject to the ASTC Settlement Rules, a dividend in respect of a share must be paid to
the person who is registered, or entitled under ruie 5.1(c) to be registered, as the holder
of the share:
(1)

where the directors have fixed a record date in respect of the dividend, on that
date; or

(2)

where the directors have not fixed a record date in respect of that dividend, on
the date fixed for payment of the dividend,

and a transfer of a share that is not registered, or left with the company for registration
under rule 5.1(b), on or before that date is not effective, as against the company, to pass
any right to the dividend.
(h)
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When resolving to pay a dividend, the directors may:
(1)

direct payment of the dividend wholly or partly by the distribution of specific
assets, includinq paid-up shares or other securities of the company or of
another body corporate, either generally or to specific members; and

(2)

unless prevented by the Listing Rules, direct payment of the dividend to
particular members wholly or partly out of any particular fund or reserve or out
of profits derived from any particular source, and to the other members wholly
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or partly out of any other particular fund or reserve or out of profits derived from
any other particular source.
(i)

Subject to the ASTC Settlement Rules, where a person is entitled to a share because of a
transmission event, the directors may, but need not, retain any dividends payable on that
share until that person becomes registered as the holder of that share or transfers it.

OJ

The directors may retain from any dividend payable to a member any amount presently
payable by the member to the company and apply the amount retained to the amount
owing.

(k)

The directors may decide the method of payment of any dividend or other amount in
respect of a share. Different methods of payment may apply to different members or
groups of members (such as overseas members). Without limiting any other method of
payment which the company may adopt, payment in respect of a share may be made:

(I)

(1)

by cheque sent to the address of the member shown in the register of members
or, in the case of joint holders, to the address shown in the register of members
of any of the joint holders, or to such other address as the member or any of the
joint holders in writing direct; or

(2)

by such electronic or other means approved by the directors directly to an
account (of a type approved by the directors) nominated in writing by the
member or the joint holders.

A cheque sent under rule 4.1(k):
(1)

may be made payable to bearer or to the order of the member to whom it is sent
or any other person the member directs; and

(2)

is sent at the member's risk.

(m)

If the directors decide that payments will be made by electronic transfer into an account
(of a type approved by directors) nominated by a member, but no such account is
nominated by the member or an electronic transfer into a nominated account is rejected
or refunded, the company may credit the amount payable to an account of the company
to be held until the member nominates a valid account.

(n)

Where a member does not have a registered address or the company believes that a
member is not known at the member's registered address, the company may credit an
amount payable in respect of the member's shares to an account of the company to be
held until the member claims the amount payable or nominates an account into which a
payment may be made.

(0)

An amount credited to an account under rules 4.1(m) or 4.1(n) is to be treated as having
been paid to the member at the time it is credited to that account. The company will not
be a trustee of the money and no interest will accrue on the money.

(p)

If a cheque for an amount payable under rule 4.1(k) is not presented for payment for 11
calendar months after issue or an amount is held in an account under rules 4.1(m) or
4.1(n) for 11 calendar months, the directors may reinvest the amount, after deducting
reasonable expenses, into shares in the company on behalf of, and in the name of, the
member concerned and may stop payment on the cheque. The shares may be acquired
on market or by way of new issue at a price the directors accept is market price at the
time. Any residual sum which arises from the reinvestment may be carried forward or
donated to charity on behalf of the member, as the directors decide. The company's
liability to pay the relevant amount is discharged by an application under this paragraph.
The directors may do anything necessary or desirable (including executing any
document) on behalf of the member to effect the application of an amount under this
rule 4.1(p), The directors may determine other rules to regulate the operation of this
rule 4.1(p) and may delegate their power under this rule to any person.

6.004006832.11

Company Constitution

page 13

Freehills

4

Distribution of profits

4.2

Capitalising profits

(a)

Subject to the Listing Rules, any rights or restrictions attached to any shares or class of
shares and any special resolution of the company, the directors may capitalise and
distribute among those members who would be entitled to receive dividends and in the
same proportions, any amount:

(b)

(1)

forming part of the undivided profits of the company;

(2)

representing profits arising from an ascertained accretion to capital or a
revaluation of the assets of the company;

(3)

arising from the realisation of any assets of the company; or

(4)

otherwise available for distribution as a dividend.

The directors may resolve that all or any part of the capitalised amount is to be applied:
(1)

in paying up in full, at an issue price decided by the resolution, any unissued
shares in or other securities of the company;

(2)

in paying up any amounts unpaid on shares or other securities held by the
members; or

(3)

partly as specified in rule 4.2(b)(1) and partly as specified in rule 4.2(b)(2).

The members entitled to share in the distribution must accept that application in full
satisfaction of their interest in the capitalised amount.
(c)

Rules 4.1(e), (f) and (g) apply, so far as they can and with any necessary changes, to
capitalising an amount under this rule 4.2 as if references in those rules to:
(1)

a dividend were references to capitalising an amount; and

(2)

a record date were references to the date the directors resolve to capitalise the
amount under this rule 4.2.

(d)

Where in accordance with the terms and conditions on which options to take up shares
are granted (and being options existing at the date of the passing of the resolution
referred to in rule 4.2(b)) a holder of those options will be entitled to an issue of bonus
shares under this rule 4.2, the directors may in determining the number of unissued
shares to be so issued, allow in an appropriate manner for the future issue of bonus
shares to options holders.

4.3

Ancillary powers

(a)

To give effect to any resolution to reduce the capital of the company, to satisfy a dividend
as set out in rule 4.1(h)(1) or to capitalise any amount under rule 4.2, the directors may:
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(1)

settle as they think expedient any difficulty that arises in making the distribution
or capitalisation and, in particular, make cash payments in cases where
members are entitled to fractions of shares or other securities and decide that
amounts or fractions of iess than a particular vaiue decided by the directors may
be disregarded in order to adjust the rights of all parties;

(2)

fix the value for distribution of any specific assets;

(3)

pay cash or issue shares or other securities to any member in order to adjust
the rights of all parties;

(4)

vest any of those specific assets, cash, shares or other securities in a trustee on
trust for the persons entitled to the distribution or capitalised amount that seem
expedient to the directors; and

Company Constitution

page 14

Freehills

(5)

4

Distribution of profits

authorise any person to make, on behalf of all the members entitled to any
specific assets, cash, shares or other securities as a result of the distribution or
capitalisation, an agreement with the company or another person which
provides, as appropriate, for the distribution or issue to them of shares or other
securities credited as fully paid up or for payment by the company on their
behalf of the amounts or any part of the amounts remaining unpaid on their
existing shares or other securities by applying their respective proportions of the
amount resolved to be distributed or capitalised.

(b)

Any agreement made under an authority referred to in rule 4.3(a)(5) is effective and binds
all members concerned.

(c)

If a distribution or issue of specific assets, shares or securities to a particular member or
members is in the directors' discretion considered impracticable or would give rise to
parcels of securities which do not constitute a marketable parcel, the directors may make
a cash payment to those members or allocate the assets, shares or securities to a trustee
to be sold on behalf of, and for the benefit of, those members, instead of making the
distribution or issue to those members.

(d)

If the company distributes to members (either generally or to specific members) securities
in the company or in another body corporate or trust (whether as a dividend or otherwise
and whether or not for value), each of those members appoints the company as his or her
agent to do anything needed to give effect to that distribution, including agreeing to
become a member of that other body corporate.

4.4

Reserves

(a)

The directors may set aside out of the company's profits any reserves or provisions they
decide.

(b)

The directors may appropriate to the company's profits any amount previously set aside
as a reserve or provision.

(c)

Setting aside an amount as a reserve or provision does not require the directors to keep
the amount separate from the company's other assets or prevent the amount being used
in the company's business or being invested as the directors decide.

4.5

Carrying forward profits
The directors may carry forward any part of the profits remaining that they consider
should not be distributed as dividends or capitalised, without transferring those profits to a
reserve or provision.

4.6

Share investment plan
The directors may:

(a)

establish a share investment plan on terms they decide, under which:
(1)

the whole or any part of any dividend or interest due to members or holders of
any convertible securities of the company who participate in the plan on their
shares or any class of shares or any convertible securities; or

(2)

any other amount payable to members,

may be applied in subscribing for or purchasing securities of the company or of a related
body corporate; and
(b)
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Dividend selection plans
The directors may:

(a)

implement a dividend selection pian on terms they decide, under which participants may
choose:
(1)

to receive a dividend from the company paid wholly or partly out of any
particular fund or reserve or out of profits derived from any particular source; or

(2)

to forego a dividend from the company in place of some other form of
distribution from the company or another body corporate or a trust; and

(b)

amend, suspend or terminate a dividend selection plan.

5

Transfer and transmission of shares

5.1

Transferring shares

(a)

Subject to this constitution and to any restrictions attached to a member's shares, a
member may transfer any of the member's shares by:

(b)

(1)

a proper ASTC transfer; or

(2)

a written transfer in any usual form or in any other form approved by the
directors.

A transfer referred to in rule 5.1(a)(2) must be:
(1)

signed by or on behalf of both the transferor and the transferee unless the
transfer relates only to fully paid shares and the directors have dispensed with a
signature by the transferee or the transfer of the shares is effected by a
document which is, or documents which together are, a sufficient transfer of
those shares under the Act;

(2)

if required by law to be stamped, duly stamped; and

(3)

left for registration at the company's registered office, or at any other place the
directors decide, with such evidence the directors require to prove the
transferor's title or right to the shares and the transferee's right to be registered
as the owner of the shares.

(c)

Subject to the powers vested in the directors under rules 5.2(a) and 5.3, where the
company receives a transfer complying with rule 5.1, the company must register the
transferee named in the transfer as the holder of the shares to which it relates.

(d)

A transferor of shares remains the holder of the shares until a proper ASTC transfer has
been effected or the transferee's name is entered in the register of members as the
holder of the shares.

(e)

The company must not charge a fee for registering a transfer of shares.

(f)

The company may retain a registered transfer for any period the directors decide.

(g)

The directors may do anything that is necessary or desirable for the company to
participate in any computerised, electronic or other system for facilitating the transfer of
shares or operation of the company's registers that may be owned, operated or
sponsored by the Exchange or a related body corporate of the Exchange.
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(h)

The directors may, to the extent the law permits, waive any of the requirements of this
rule 5.1 and prescribe alternative requirements instead, whether to give effect to
rule 5.1 (g) or for another purpose.

5.2

Power to decline to register transfers

(a)

The directors may decline to register, or prevent registration of, a transfer of shares or
apply a holding lock to prevent a transfer in accordance with the Act or the Listing
Rules where:
(1)

the transfer is not in registrable form;

(2)

the company has a lien on any of the shares transferred;

(3)

registration of the transfer may breach a law of Australia;

(4)

the transfer is paper-based and registration of the transfer will create a new
holding which, at the time the transfer is lodged, is less than a marketable
parcel;

(5)

the transfer is not permitted under the terms of an employee share plan; or

(6)

the company is otherwise permitted or required to do so under the Listing
Rules or, except for a proper ASTC transfer, under the terms of issue of the
shares.

(b)

If the directors decline to register a transfer, the company must give notice of the refusal
as required by the Act and the Listing Rules. Failure to give that notice will not invalidate
the decision of the directors to decline to register the transfer.

(c)

The directors may delegate their authority under this rule 5.2 to any person.

5.3

Power to suspend registration of transfers
The directors may suspend the registration of transfers at any times, and for any periods,
permitted by the ASTC Settlement Rules that they decide.

5.4

Selling non-marketable parcels

(a)

This rule 5.4 enables the directors to sell shares which constitute less than a marketable
parcel by following certain procedures.

(b)

The directors may send to a member who holds on the date decided by the directors less
than a marketable parcel of shares in a class of shares of the company a notice which:

(c)

(1)

explains the effect of the notice under this rule 5.4; and

(2)

advises the holder that he or she may choose to be exempt from the provisions
of this rule. A form of election for that purpose must be sent with the notice.

If, before 5.00 pm Perth time on a date specified in the notice which is no earlier than 6
weeks after the notice is sent:
(1)

the company has not received a notice from the member choosing to be exempt
from the provisions of this rule 5.4; and

(2)

the member has not increased his or her shareholding to a marketable parcel,

the member is taken to have irrevocably appointed the company as his or her agent to do
anything in rule 5.4(e).
(d)
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created by a transfer of a parcel of shares effected on or after 1 September 1999 that
was less than a marketable parcel at the time that the transfer document was Initiated or,
in the case of a paper based transfer document, was lodged with the company. In that
case:

(e)

(1)

the member is taken to have irrevocably appointed the company as his or her
agent to do anything in rule 5.4(e); and

(2)

if the holding was created after the adoption of this rule, the directors may
remove or change the member's rights to vote or receive dividends in respect of
those shares. Any dividends withheld must be sent to the former holder after the
sale once the former holder delivers to the company such proof of title as the
directors accept.

The company may:
(1)

sell the shares constituting less than a marketable parcel as soon as practicable
at a price which the directors consider is the best price reasonably available for
the shares when they are sold;

(2)

deal with the proceeds of sale under rule 3.8; and

(3)

receive any disclosure document, including a financial services guide, as agent
for the member.

(f)

The costs and expenses of any sale of shares arising from a notice under rule 5.4(b)
(including brokerage and stamp duty) are payable by the purchaser or by the company.

(g)

A notice under rule 5.4(b) may be given to a member only once in a 12 month period and
may not be given during the offer period of a takeover bid for the company.

(h)

If a takeover bid is announced after a notice is given but before an agreement is entered
into for the sale of shares, this rule ceases to operate for those shares. However, despite
rule 5.4(g), a new notice under rule 5.4(b) may be given after the offer period of the
takeover bid closes.

(i)

The directors may, before a sale is effected under this rule 5.4, revoke a notice given or
suspend or terminate the operation of this rule either generally or in specific cases.

U)

If a member is registered in respect of more than one parcel of shares, the directors may
treat the member as a separate member in respect of each of those parcels so that this
rule 5.4 will operate as if each parcel was held by different persons.

5.5

Transmission of shares

(a)

Subject to rule 5.5(c), where a member dies, the only persons the company will recognise
as having any title to the member's shares or any benefits accruing on those shares are:
(1)

where the deceased was a sole holder, the legal personal representative of the
deceased; and

(2)

where the deceased was a joint holder, the survivor or survivors.

(b)

Rule 5.5(a) does not release the estate of a deceased member from any liability on a
share, whether that share was held by the deceased solely or jointly with other persons.

(c)

The directors may register a transfer of shares signed by a member before a
transmission event even though the company has notice of the transmission event.

(d)

A person who becomes entitled to a share because of a transmission event may, on
producing such evidence as the directors require to prove that person's entitlement to the
share, choose:
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(1)

to be registered as the holder of the share by signing and giving the company a
written notice stating that choice; or

(2)

to nominate some other person to be registered as the transferee of the share
by executing or effecting in some other way a transfer of the share to that other
person.

(e)

The provisions of this constitution concerning the right to transfer shares and the
registration of transfers of shares apply, so far as they can and with any necessary
changes, to a notice or transfer under rule 5.5(d) as if the relevant transmission event had
not occurred and the notice or transfer were executed or effected by the registered holder
of the share.

(f)

Where two or more persons are jointly entitled to a share because of a transmission
event they will, on being registered as the holders of the share, be taken to hold the share
as joint tenants and rule 2.6 will apply to them.

6

General meetings

6.1

Calling general meetings

(a)

A general meeting may only be called:

(b)

(1)

by a directors' resolution; or

(2)

as otherwise provided in the Act.

The directors may, by notice to the Exchange, change the venue for, postpone or cancel
a general meeting, if they consider that the meeting has become unnecessary, or the
venue would be unreasonable or impractical or a change is necessary in the interests of
conducting the meeting efficiently, but:
(1)

a meeting which is not called by a directors' resolution; and

(2)

a meeting which is called in accordance with a members' requisition under the
Act;

may not be postponed or cancelled without the prior written consent of the persons who
called or requisitioned the meeting.

6.2

Notice of general meetings

(a)

Notice of a general meeting must be given to each person who at the time of giving the
notice:
(1)

is a member, director or auditor of the company; or

(2)

is entitled to a share because of a transmission event and has satisfied the
directors of his or her right to be registered as the holder of, or to transfer, the
shares.

(b)

The content of a notice of a general meeting called by the directors is to be decided by
the directors, but it must state the general nature of the business to be transacted at the
meeting and any other matters required by the Act.

(c)

Unless the Act provides otherwise:
(1)
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except with the approval of the directors or the chairperson, no person may
move any amendment to a proposed resolution the terms of which are set out in
the notice calling the meeting or to a document which relates to such a
resolution and a copy of which has been made available to members to inspect
or obtain.

(d)

A person may waive notice of any general meeting by written notice to the company.

(e)

Failure to give a member or any other person notice of a general meeting or a proxy form,
does not invalidate anything done or resolution passed at the general meeting if:

(f)

(1)

the failure occurred by accident or inadvertent error; or

(2)

before or after the meeting, the person notifies the company of the person's
agreement to that thing or resolution.

A person's attendance at a general meeting waives any objection that person may have
to:
(1)

a failure to give notice, or the giving of a defective notice, of the meeting unless
the person at the beginning of the meeting objects to the holding of the meeting;
and

(2)

the consideration of a particular matter at the meeting which is not within the
business referred to in the notice of the meeting, unless the person objects to
considering the matter when it is presented.

6.3

Admission to general meetings

(a)

The chairperson of a general meeting may take any action he or she considers
appropriate for the safety of persons attending the meeting and the orderly conduct of the
meeting and may refuse admission to, or require to leave and remain out of, the meeting
any person:
(1)

in possession of a pictorial-recording or sound-recording device;

(2)

in possession of a placard or banner;

(3)

in possession of an article considered by the chairperson to be dangerous,
offensive or liable to cause disruption;

(4)

who refuses to produce or permit examination of any article, or the contents of
any article, in the person's possession;

(5)

who behaves or threatens to behave in a dangerous, offensive or disruptive
way; or

(6)

who is not entitled to receive notice of the meeting.

The chairperson may delegate the powers conferred by this rule to any person he or she
thinks fit.
(b)

A person, whether a member or not, requested by the directors or the chairperson to
attend a general meeting is entitled to be present and, at the request of the chairperson,
to speak at the meeting.

(c)

If the chairperson of a general meeting considers that there is not enough room for the
members who wish to attend the meeting, he or she may arrange for any person whom
he or she considers cannot be seated in the main meeting room to observe or attend the
general meeting in a separate room. Providing members in the separate room are able to
communicate with the chairperson and members in the main meeting room, the meeting
will be treated as validly held in the main room.
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If a separate meeting place is linked to the main place of a general meeting by an
instantaneous audlo-visual communication device which, by itself Dr in conjunction with
other arrangements:
(1)

gives the general body of members in the separate meeting place a reasonable
opportunity to participate in proceedings in the main place;

(2)

enables the chairperson to be aware of proceedinqs in the other place; and

(3)

enables the members in the separate meeting place to vote on a show of hands
Dr on a pDII,

a member present at the separate meeting place is taken to be present at the general
meeting and entitled tD exercise all rights as if he or she was present at the main place.
(e)

Nothinq in this rule 6.3 Dr in rule 6.6 is to be taken to limit the powers conferred on the
chairperson by law.

6.4

Quorum at general meetings

(a)

ND business may be transacted at a general meeting, except the election of a
chairperson and the adjournment of the meeting, unless a quorum of members is present
when the meeting proceeds to business.

(b)

A quorum is 5 Dr more members present at the meeting and entitled to vote on a
resolution at the meeting.
If a quorum is not present within 30 minutes after the time appointed for the general
meeting:

(c)

(1)

where the meeting was called at the request of members, the meeting must be
dissolved; Dr

(2)

in any other case, the meeting stands adjourned to the day, and at the time and
place, the directors present decide Dr, if they do not make a decision, tD the
same day in the next week at the same time and place and if, at the acjourned
meeting, a quorum is not present within 30 minutes after the time appointed for
the meeting, the meeting must be dissolved.

6.5

Chairperson of general meetings

(a)

The chairperson of directors Dr, in the absence of the chairperson of directors, the deputy
chairperson of directors is entitled, if present within 15 minutes after the time appointed
for a general meeting and willing to act, to preside as chairperson at the meeting.

(b)

The directors present may choose one of their number to preside as chairperson if, at a
general meeting:

(c)
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(1)

there is no chairperson or deputy chairperson of directors;

(2)

neither the chairperson nor the deputy chairperson of directors is present within
15 minutes after the time appointed for the meeting; Dr

(3)

neither the chairperson nor the deputy chairperson of directors is willing to act
as chairperson of the meeting.

If the directors do not choose a chairperson under rule 6.5(b), the members present must
elect as chairperson of the meeting:
(1)

another director who is present and willing to act; or

(2)

if no other director willing to act is present at the meeting, a member who is
present and willing to act.
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(d)

A chairperson of a general meeting may, for any item of business or discrete part of the
meeting, vacate the chair in favour of another person nominated by him or her.

6.6

Conduct at general meetings

(a)

Subject to the provisions of the Act, the chairperson of a general meeting is responsible
for the general conduct of the meeting and for the procedures to be adopted at the
meeting.

(b)

The chairperson may at any time the chairperson considers it necessary or desirable for
the proper and orderly conduct of the meeting:
(1)

impose a limit on the time that a person may speak on each motion or other
item of business and terminate debate or discussion on any business, question,
motion or resolution being considered by the meeting and require the business,
question, motion or resolution to be put to a vote of the members present; and

(2)

adopt any procedures for casting or recording votes at the meeting whether on
a show of hands or on a poll, including the appointment of scrutineers.

(c)

A decision by a chairperson under rules 6.6(a) or 6.6(b) is final.

(d)

The chairperson may postpone the meeting before it has started, whether or not a
quorum is present, if, at the time and place appointed for the meeting, he or she
considers that:
(1)

there is not enough room for the number of members who wish to attend the
meeting; or

(2)

a postponement is necessary in light of the behaviour of persons present or for
any other reason so that the business of the meeting can be properly carried
out.

(e)

A postponement under rule 6.6(d) will be to another time, which may be on the same day
as the meeting, and may be to another place (and the new time and place will be taken to
be the time and place for the meeting as if specified in the notice which called the
meeting originally).

(f)

The chairperson may at any time during the course of the meeting:
(1)

adjourn the meeting or any business, motion, question or resolution being
considered or remaining to be considered by the meeting either to a later time
at the same meeting or to an adjourned meeting; and

(2)

for the purpose of allowing any poll to be taken or determined, suspend the
proceedings of the meeting for such period or periods as he or she decides
without effecting an adjournment. No business may be transacted and no
discussion may take place during any suspension of proceedings unless the
chairperson otherwise allows.

(g)

The chairperson's rights under rules 6.6(d) and 6.6(f) are exclusive and, unless the
chairperson requires otherwise, no vote may be taken or demanded by the members
present concerning any postponement, adjournment or suspension of proceedings.

(h)

Only unfinished business may be transacted at a meeting resumed after an adjournment.

(i)

Where a meeting is postponed or adjourned under this rule 6.6, notice of the postponed
or adjourned meeting must be given to the Exchange, but, except as provided by
rule 6.6(k), need not be given to any other person.

U)

Where a meeting is postponed or adjourned, the directors may, by notice to the
Exchange, postpone, cancel or change the place of the postponed or adjourned meeting.
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(k)

Where a meeting is postponed or adjourned for 30 days or more, notice of the postponed
or adjourned meeting must be given as in the case of the original meeting.

6.7

Decisions at general meetings

(a)

Except where a resolution requires a special majority, questions arising at a general
meeting must be decided by a majority of votes cast by the members present at the
meeting. A decision made in this way is for all purposes a decision of the members.

(b)

If the votes are equal on a proposed resolution, the chairperson of the meeting has a
casting vote, in addition to any deliberative vote.

(c)

A resolution put to the vote of a general meeting must be decided on a show of hands
unless a poll is demanded:

(d)

(1)

before the show of hands is taken;

(2)

before the result of the show of hands is declared; or

(3)

immediately after the result of the show of hands is declared.

A poll may be demanded by:
(1)

the chairperson of the meeting;

(2)

at least five members entitled to vote on the resolution; or

(3)

members with at least 5% of the votes that may be cast on the resolution on a
poll.

(e)

A demand for a poll does not prevent a general meeting continuing to transact any
business except the question on which the poll is demanded.

(f)

Unless a poll is duly demanded, a declaration by the chairperson of a general meeting
that a resolution has on a show of hands been carried or carried unanimously, or carried
by a particular majority, or lost, and an entry to that effect in the book containing the
minutes of the proceedings of the company, is conclusive evidence of the fact without
proof of the number or proportion of the votes recorded for or against the resolution.

(g)

If a poll is duly demanded at a general meeting, it must be taken in the way and either at
once or after an interval or adjournment as the chairperson of the meeting directs. The
result of the poll as declared by the chairperson is the resolution of the meeting at which
the poll was demanded.

(h)

A poll cannot be demanded at a general meeting on the election of a chairperson of the
meeting.

(i)

The demand for a poll may be withdrawn with the chairperson's consent.

6.8

Voting rights

(a)

Subject to this constitution and to any rights or restrictions attached to any shares or
class of shares, at a general meeting:
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(1)

on a show of hands, every member present has one vote; and

(2)

on a poll, every member present has one vote for each share held as at the
record time by the member entitling the member to vote, except for partly paid
shares, each of which confers on a poll only the fraction of one vote which the
amount paid (not credited) on the share bears to the total amounts paid and
payable (excluding amounts credited) on the share. An amount paid in advance
of a call is disregarded for this purpose.

Company Constitution

page 23

Freehills

6

General meetings

(b)

If a person present at a general meeting represents personally or by proxy, attorney or
representative more than One member, On a show of hands the person is entitled to one
vote only even though he or she represents more than one member.

(c)

A joint holder may vote at a meeting either personally or by proxy, attorney or
representative as if that person was the sale holder. If more than One joint holder tenders
a vote in respect of the relevant shares, the vote of the holder named first in the register
who tenders a vote, whether in person or by proxy, attorney or representative, must be
accepted to the exclusion of the votes of the other joint holders.

(d)

The parent or guardian of an infant member may vote at any general meeting upon such
evidence being produced of the relationship or of the appointment of the guardian as the
directors may require and any vote so tendered by a parent or guardian of an infant
member must be accepted to the exclusion of the vote of the infant member.

(e)

A person entitled to a share because of a transmission event may vote at a general
meeting in respect of that share in the same way as if that person were the registered
holder of the share if, at least 48 hours before the meeting (or such shorter time as the
directors determine), the directors:
(1)

admitted that person's right to vote at that meeting in respect of the share; or

(2)

were satisfied of that person's right to be registered as the holder of, or to
transfer, the share.

Any vote duly tendered by that person must be accepted and the vote of the registered
holder of those shares must not be counted.
(f)

(g)

Where a member holds a share On which a call or other amount payable to the company
has not been duly paid:
(1)

that member is only entitled to be present at a general meeting and vote if that
member holds, as at the record time, other shares On which no money is then
due and payable; and

(2)

On a poll, that member is not entitled to vote in respect of that share but may
vote in respect of any shares that member holds, as at the record time, On
which no money is then due and payable.

A member is not entitled to vote On a resolution if, under the Act or the Listing Rules, the
notice which called the meeting specified that:
(1)

the member must not vote or must abstain from voting On the resolution; or

(2)

a vote on the resolution by the member must be disregarded for any purposes.

If the member or a person acting as proxy, attorney or representative of the member does
tender a vote On that resolution, their vote must not be counted.
(h)

An objection to the validity of a vote tendered at a general meeting must be:
(1)

raised before or immediately after the result of the vote is declared; and

(2)

referred to the chairperson of the meeting, whose decision is final.

(i)

A vote tendered, but not disallowed by the chairperson of a meeting under rule 6.8(h), is
valid for all purposes, even if it would not otherwise have been valid.

(j)

The chairperson may decide any difficulty or dispute which arises as to the number of
votes which may be cast by or On behalf of any member and the decision of the
chairperson is final.

6.9

Representation at general meetings

(a)

Subject to this constitution, each member entitled to vote at a general meeting may vote:
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(1)

in person or, where a member is a body corporate, by its representative;

(2)

by not more than 2 proxies; or

(3)

by not more than 2 attorneys.

(b)

A proxy, attorney or representative may, but need not, be a member of the company.

(c)

An instrument appointing a proxy is valid if it is in accordance with the Act or in any form
approved by the directors.

(d)

For the purposes of this rule 6.9 a proxy appointment received at an electronic address
specified in the notice of general rneetinq for the receipt of proxy appointment or
otherwise received by the company in accordance with the Act is taken to have been
signed or executed if the appointment:
(1)

includes or is accompanied by a personal identification code allocated by the
company to the member making the appointment;

(2)

has been authorised by the member in another manner approved by the
directors and specified in or with the notice of meeting; or

(3)

is otherwise authenticated in accordance with the Act.

(e)

A vote given in accordance with an instrument appointing a proxy or attorney is valid
despite the transfer of the share in respect of which the instrument was given if the
transfer is not registered by the time at which the instrument appointing the proxy or
attorney is required to be received under rule 6.90).

(f)

Unless the instrument or resolution appointing a proxy, attorney or representative
provides differently, the proxy, attorney or representative has the same rights to speak,
demand a poll, join in demanding a poll or act generally at the meeting as the member
would have had if the member was present.

(g)

Unless otherwise provided in the appointment of a proxy, attorney or representative, an
appointment will be taken to confer authority:

(h)

(1)

even though the instrument may refer to specific resolutions and may direct the
proxy, attorney or representative how to vote on those resolutions, to do any of
the acts specified in rule 6.9(h); and

(2)

even though the instrument may refer to a specific meeting to be held at a
specified time or venue, where the meeting is rescheduled or adjourned to
another time or changed to another venue, to attend and vote at the rescheduled or adjourned meeting or at the new venue.

The acts referred to in rule 6.9(g)(1) are:
(1)

to vote on any amendment moved to the proposed resolutions and on any
motion that the proposed resolutions not be put or any similar motion;

(2)

to vote on any procedural motion, including any motion to elect the chairperson,
to vacate the chair or to adjourn the meeting; and

(3)

to act generally at the meeting.

(i)

A proxy form issued by the com pany must allow for the insertion of the name of the
person to be primarily appointed as proxy and may provide that, in circumstances and on
conditions specified in the form that are not inconsistent with this constitution, the
chairperson of the relevant meeting (or another person specified in the form) is appointed
as proxy.

0)

A proxy or attorney may not vote at a general meeting or adjourned meeting or on a poll
unless the instrument appointing the proxy or attorney, and the authority under which the
instrument is signed or a certified copy of the authority, are received by the company at
least 48 hours (or, in the case of an adjournment or postponement of a meeting, including
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an adjourned meeting, any lesser time that the directors or the chairperson of the meeting
decides) before the time for holding the meeting or adjourned meeting or taking the poll,
as applicable. A document is received by the company under this rule 6.90) when it is
received in accordance with the Act, and to the extent permitted by the Act, if the
document is produced or the transmission of the document is otherwise verified to the
company in the way specified in the notice of meeting.
(k)

The appointment of a proxy or attorney is not revoked by the appointor attending and
taking part in the general meeting, but if the appointor votes on a resolution, the proxy or
attorney is not entitled to vote, and must not vote, as the appointor's proxy or attorney on
the resolution.

(I)

Where a member appoints 2 proxies or attorneys to vote at the same general meeting:

(m)

(1)

if the appointment does not specify the proportion or number of the member's
votes each proxy or attorney may exercise, each proxy or attorney may
exercise half the member's votes;

(2)

on a show of hands, neither proxy or attorney may vote if more than one proxy
or attorney attends; and

(3)

on a poll, each proxy or attorney may only exercise votes in respect of those
shares or voting rights the proxy or attorney represents.

Unless written notice of the matter has been received at the company's registered office
(or at another place specified for lodging an appointment of a proxy or attorney for the
meeting) at least 48 hours (or, in the case of an adjournment or postponement of a
meeting, any lesser time that the directors or the chairperson of the meeting decide)
before the time for holding a meeting, adjourned meeting or poll, a vote cast by a proxy or
attorney is valid even if, before the vote is cast:
(1)

a transmission event occurs to the member; or

(2)

the member revokes the appointment of the proxy or attorney or revokes the
authority under which a third party appointed the proxy or attorney.

(n)

Where authority is given to a proxy, attorney or representative concerning a meeting to
be held on or before a specified date or at a specified place and that meeting is
postponed to a later date or the meeting place is changed, the authority is taken to
include authority to act at the re-scheduled meeting unless the member granting the
authority gives the company notice to the contrary under rule 6.90).

(0)

The chairperson of a meeting may:
(1)

permit a person claiming to be a representative to exercise the powers of a
representative, even if the person is unable to establish to the chairperson's
satisfaction that he or she has been validly appointed; or

(2)

permit the person to exercise those powers on the condition that, if required by
the company, he or she produce evidence of the appointment within the time
set by the chairperson.

(p)

The chairperson of a meeting may require a person acting as a proxy, attorney or
representative to establish to the chairperson's satisfaction that the person is the person
duly appointed to act. If the person fails to satisfy the requirement, the chairperson may
exclude the person from attending or voting at the meeting.

(q)

The chairperson may delegate his or her powers under paragraph 6.9(0) and 6.9(p) to
any person.
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7.1

Appointment and retirement of directors

(a)

The minimum number of directors is 3. The maximum number of directors is to be fixed
by the directors, but may not be more than 10 unless the company in general meeting
resolves otherwise. The directors must not determine a maximum which is less than the
number of directors in office at the time the determination takes effect.

(b)

The directors may appoint any individual to be a director, either as an addition to the
existing directors or to fill a casual vacancy, but so that the total number of directors does
not exceed the maximum number fixed under this constitution.

(c)

A director appointed by the directors under rule 7.1(b), who is not a managing director,
holds office only until the conclusion of the next AGM following his or her appointment.

(d)

At every AGM if the number of directors, after excluding:
(1)

a director who is a managing director; and

(2)

a director appointed by the directors under rule 7.1(b) and standing for election,

is 5 or less, then 2 of the remaining directors must retire from office or, if the number is
more than 5, one third of those directors (to the nearest whole number) must retire from
office.
(e)

No director who is not the managing director may hold office without re-election beyond
the third AGM following the meeting at which the director was last elected or re-elected.

(f)

If there is more than one managing director, only one of them, nominated by the
directors, is entitled not to be subject to vacation of office under rule 7.1(c) or retirement
under rule 7.1(d).

(g)

The directors to retire under rule 7.1(d) are those directors who wish to retire and not
offer themselves for re-election and, so far as is necessary to obtain the number required,
those who have been longest in office since their last election or appointment. As
between directors who were last elected or appointed on the same day, those to retire
must, unless they can agree among themselves, be decided by lot.

(h)

The directors to retire under rule 7.1(d) (both as to number and identity) is decided having
regard to the composition of the board of directors at the date of the notice calling the
AGM. A director is not required to retire and is not relieved from retiring because of a
change in the number or identity of the directors after the date of the notice but before the
meeting closes.

(i)

The company may by resolution at an AGM fill an office vacated by a director under
rules 7.1(c) or 7.1(d) by electing or re-electing an eligible person to that office.

OJ

The retirement of a director from office under this constitution and the re-election of the
director or the election of another person to that office (as the case may be) takes effect
at the conclusion of the meeting at which the retirement and re-election or election occur.

(k)

A person is eligible for election to the office of a director at a general meeting only if:
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(1)

the person is in office as a director immediately before that meeting;

(2)

the person has been nominated by the directors for election at that meeting;

(3)

where the person is a member, he or she has at least 35 business days and, in
the case of a general meeting the directors have been duly requested by
members under the Act to call, at least 30 business days but, in each case, no
more than 90 business days before the meeting, given the company a notice
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signed by him or her stating the member's desire to be a candidate for election
at that meeting; or
(4)

where the person is not a member, a member intending to nominate the person
for election at that meeting has, at least 35 business days and, in the case of a
general meeting the directors have been duly requested by members under the
Act to call, at least 30 business days but, in each case, no more than
90 business days before the meeting, given the company a notice signed by the
member stating the member's intention to nominate the person for election, and
a notice signed by the person stating his or her consent to the nomination.

(I)

A partner, employer or employee of an auditor of the company may not be appointed or
elected as a director.

(m)

Where the office of a director has become vacant under rule 7.1(1) and the vacancy is not
filled at the relevant AGM, the office may be filled as a casual vacancy.

7.2

Vacating office
In addition to the circumstances prescribed by the Act and this constitution, the office of a
director becomes vacant if the director:

(a)

becomes of unsound mind or a person who is, or whose estate is, liable to be dealt with
in any way under the law relating to mental health;

(b)

becomes bankrupt or insolvent or makes any arrangement or composition with his or her
creditors generally;

(c)

is convicted on indictment of an offence and the directors do not within 1 month after that
conviction resolve to confirm the director's appointment or election (as the case may be)
to the office of director;

(d)

fails to attend meetings of the directors for more than 6 consecutive months without leave
of absence from the directors and a majority of the other directors have not, within
14 days of having been given a notice by the company secretary giving details of the
absence, resolved that leave of absence be granted; or

(e)

resigns by written notice to the company.

7.3

Remuneration

(a)

Each director is entitled to such remuneration from the company for his or her services as
a director as the directors decide but the total amount provided to all directors for their
services as directors must not exceed in aggregate in any financial year the amount fixed
by the company in general meeting.

(b)

Remuneration under rule 7.3(a) may be provided in such manner that the directors
decide, including by way of non cash benefit, such as a contribution to a superannuation
fund.

(c)

The remuneration is taken to accrue from day to day.

(d)

The remuneration of a director (who is not a managing director or an executive director)
must not include a commission on, or a percentage of, profits or operating revenue.

(e)

The directors are entitled to be paid all travelling and other expenses they incur in
attending to the company's affairs, including attending and returning from general
meetings of the company or meetings of the directors or of committees of the directors.

(f)

If a director, with the concurrence of the directors, performs extra services or makes any
special exertions for the benefit of the company, the directors may cause that director to
be paid out of the funds of the company such special and additional remuneration as the

6.004006832.11

Company Constitution

page 28

Freehills

7

Directors

directors decide is appropriate having regard to the value to the company of the extra
services or special exertions.
(g)

If a director is also an officer of the company or of a related body corporate in a capacity
other than director, any remuneration that director may receive for acting as that officer
may be either in addition to or instead of that director's remuneration under rule 7.3(a).

(h)

The directors may:
(1)

at any time after a director dies or ceases to hold office as a director for any
other reason, payor provide to the director or a legal personal representative,
spouse, relative or dependant of the director, in addition to the remuneration of
that director under rule 7.3(a), a pension or benefit for past services rendered
by that director; and

(2)

cause the company to enter into a contract with the director or a legal personal
representative, spouse, relative or dependant of the director to give effect to
such a payment or provide for such a benefit.

(i)

The directors may establish or support, or assist in the establishment or support, of funds
and trusts to provide pension, retirement, superannuation or similar payments or benefits
to or in respect of the directors or former directors and grant pensions and allowances to
those persons or their dependants either by periodic payment or a lump sum.

7.4

Director need not be a member

(a)

A director is not required to hold any shares in the company to qualify for appointment.

(b)

A director is entitled to attend and speak at general meetings and at meetings of the
holders of a class of shares, even if he or she is not a member or a holder of shares in
the relevant class.

7.5

Directors may contract with the company and hold other offices

(a)

The directors may make regulations requiring the disclosure of interests that a director,
and any person deemed by the directors to be related to or associated with the director,
may have in any matter concerning the company or a related body corporate. Any
regulations made under this constitution bind all directors.

(b)

No act, transaction, agreement, instrument, resolution or other thing is invalid or voidable
only because a person fails to comply with any regulation made under rule 7.5(a).

(c)

A director is not disqualified from contracting or entering into an arrangement with the
company as vendor, purchaser or in another capacity, merely because the director holds
office as a director or because of the fiduciary obligations arising from that office.

(d)

A contract or arrangement entered into by or on behalf of the company in which a director
is in any way interested is not invalid or voidable merely because the director holds office
as a director or because of the fiduciary obligations arising from that office.

(e)

A director who is interested in any arrangement involving the company is not liable to
account to the company for any profit realised under the arrangement merely because
the director holds office as a director or because of the fiduciary obligations arising from
that office, provided that the director complies with the disclosure requirements applicable
to the director under rule 7.5(a) and under the Act regarding that interest.

(f)

A director may hold any other office or position (except auditor) in the company or any
related body corporate in conjunction with his or her directorship and may be appointed to
that office or position on terms (including remuneration and tenure) the directors decide.

(g)

A director may be or become a director or other officer of, or interested in, any related
body corporate or any other body corporate, and need not account to the company for
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any remuneration or other benefits the director receives as a director or officer of, or from
having an interest in, that body corporate.
(h)

A director who has an interest in a matter that is being considered at a meeting of
directors may, despite that interest, vote, be present and be counted in a quorum at the
meeting, unless that is prohibited by the Act. No act, transaction, agreement, instrument,
resolution or other thing is invalid or voidable only because a director fails to comply with
that prohibition.

(i)

The directors may exercise the voting rights given by shares in any corporation held or
owned by the company in any way the directors decide. This includes voting for any
resolution appointing a director as a director or other officer of that corporation or voting
for the payment of remuneration to the directors or other officers of that corporation. A
director may, if the law permits, vote for the exercise of those voting rights even though
he or she is, or may be about to be appointed, a director or other officer of that other
corporation and, in that capacity, may be interested in the exercise of those voting rights.

m

A director who is interested in any contract or arrangement may, despite that interest,
witness the fixing of the seal to any document evidencing or otherwise connected with
that contract or arrangement.

7.6

Powers and duties of directors

(a)

The directors are responsible for managing the business of the company and may
exercise all powers and do all things that are within the company's power and are not
expressly required by the Act or this constitution to be exercised by the company in a
general meeting.

(b)

The directors may exercise all the powers of the company:
(1)

to borrow or raise money in any other way;

(2)

to charge any of the company's property or business or any of its uncalled
capital; and

(3)

to issue debentures or give any security for a debt, liability or obligation of the
company or of any other person.

(c)

Debentures or other securities may be issued on the terms and at prices decided by the
directors, including bearing interest or not, with rights to subscribe for, or exchange into,
shares or other securities in the company or a related body corporate or with special
priVileges as to redemption, participating in share issues, attending and voting at general
meetings and appointing directors.

(d)

The directors may decide how cheques, promissory notes, banker's drafts, bills of
exchange or other negotiable instruments must be signed, drawn, accepted, endorsed or
otherwise executed, as applicable, by or on behalf of the company.

(e)

The directors may:

(f)
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(1)

appoint or employ any person as an officer, agent or attorney of the company
for the purposes, with the powers, discretions and duties (including powers,
discretions and duties vested in or exercisable by the directors), for any period
and on any other conditions they decide;

(2)

authorise an officer, agent or attorney to delegate any of the powers, discretions
and duties vested in the officer, agent or attorney; and

(3)

remove or dismiss any officer, agent or attorney of the company at any time,
with or without cause.

A power of attorney may contain any provisions for the protection and convenience of the
attorney or persons dealing with the attorney that the directors decide.
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(g)

Nothing in this rule 7.6 limits the general nature of rule 7.6(a).

7.7

Proceedings of directors

(a)

The directors may meet together to attend to business and adjourn and otherwise
regulate their meetings as they decide.

(b)

The contemporaneous linking together by telephone or other electronic means of a
sufficient number of directors to constitute a quorum, constitutes a meeting of the
directors. All the provisions in this constitution relating to meetings of the directors apply,
as far as they can and with any necessary changes, to meetings of the directors by
telephone or other eiectronic means.

(c)

A meeting by telephone or other electronic means is to be taken to be held at the place
where the chairperson of the meeting is or at such other place the chairperson of the
meeting decides on, as long as at least one of the directors involved was at that place for
the duration of the meeting.

(d)

A director taking part in a meeting by telephone or other electronic means is to be taken
to be present in person at the meeting.

(e)

If, before or during the meeting, any technical difficulty occurs whereby one or more
directors cease to participate, the chairperson may adjourn the meeting until the difficulty
is remedied or may, where a quorum of directors remains present, continue with the
meeting.

7.8

Calling meetings of directors

(a)

A director may, whenever the director thinks fit, call a meeting of the directors.

(b)

A secretary must, if requested by a director, call a meeting of the directors.

7.9

Notice of meetings of directors

(a)

Notice of a meeting of directors must be given to each person who is at the time the
notice is given:

(b)

(1)

a director, except a director on leave of absence approved by the directors; or

(2)

an alternate director appointed under rule 7.14 by a director on leave of
absence approved by the directors.

A notice of a meeting of directors:
(1)

must specify the time and place of the meeting;

(2)

need not state the nature of the business to be transacted at the meeting;

(3)

may, if necessary, be given immediately before the meeting;

(4)

may be given in person or by post or by telephone, fax or other electronic
means; and

(5)

will be taken to have been given to an alternate director if it is given to the
director who appointed that alternate director.

(c)

A director or alternate director may waive notice of a meeting of directors by giving notice
to that effect in person or by post or by telephone, fax or other electronic means.

(d)

Failure to give a director or alternate director notice of a meeting of directors does not
invalidate anything done or any resolution passed at the meeting if:
(1)
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the director or alternate director attended the meeting or waived notice of the
meeting (whether before or after the meeting).

(e)

A person who attends a meeting of directors waives any objection that person may have
to a failure to give notice of the meeting.

7.10

Quorum at meetings of directors

(a)

No business may be transacted at a meeting of directors unless a quorum of directors is
present at the time the business is dealt with.

(b)

Unless the directors decide differently, 2 directors constitute a quorum.

(c)

If there is a vacancy in the office of a director, the remaining directors may act. But, if
their number is not sufficient to constitute a quorum, they may act only in an emergency
or to increase the number of directors to a number sufficient to constitute a quorum or to
call a general meeting of the company.

7.11

Chairperson and deputy chairperson of directors

(a)

The directors may elect a director to the office of chairperson of directors and may elect
one or more directors to the office of deputy chairperson of directors. The directors may
decide the period for which those offices wili be held.

(b)

The office of chairperson of directors or deputy chairperson of directors may, if the
directors so resolve, be treated as an extra service or special exertion performed by the
director holding that office for the purposes of rule 7.3(f).

(c)

The chairperson of directors is entitled (if present within 10 minutes after the time
appointed for the meeting and willing to act) to preside as chairperson at a meeting of
directors.

(d)

If at a meeting of directors:
(1)

there is no chairperson of directors;

(2)

the chairperson of directors is not present within 10 minutes after the time
appointed for the holding of the meeting; or

(3)

the chairperson of directors is present within that time but is not willing or
declines to act as chairperson of the meeting,

the deputy chairperson if any, if then present and willing to act, is entitled to be
chairperson of the meeting or if the deputy chairperson is not present or is unwilling or
declines to act as chairperson of the meeting, the directors present must elect one of
themselves to chair the meeting.

7.12

Decisions of directors

(a)

The directors, at a meeting at which a quorum is present, may exercise any authorities,
powers and discretions vested in or exercisable by the directors under this constitution.

(b)

Questions arising at a meeting of directors must be decided by a majority of votes cast by
the directors present entitled to vote on the matter.

(c)

Subject to rule 7.12(d), if the votes are equal on a proposed resolution, the chairperson of
the meeting has a casting vote, in addition to his or her deliberative vote.

(d)

Where only 2 directors are present or entitled to vote at a meeting of directors and the
votes are equal on a proposed resolution:
(1)
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the proposed resolution is taken as lost.

7.13

Written resolutions

(a)

If:
(1)

all of the directors (other than any director on leave of absence approved by the
directors, any director who disqualifies himself or herself from considering the
resolution in question and any director who would be prohibited by the Act from
voting on the resolution in question) sign or consent to a written resolution; and

(2)

the directors who sign or consent to the resolution would have constituted a
quorum at a meeting of directors held to consider that resolution,

then the resolution is taken to have been passed by a meeting of the directors.
(b)

A director may consent to a resolution by:
(1)

signing the document containing the resolution (or a copy of that document);

(2)

giving to the company at its registered office a written notice (including by fax or
other electronic means) addressed to the secretary or to the chairperson of
directors signifying assent to the resolution and either setting out its terms or
otherwise clearly identifying them; or

(3)

telephoning the secretary or the chairperson of directors and signifying assent
to the resolution and clearly identifying its terms.

7.14

Alternate directors

(a)

A director may, with the approval of a majority of the other directors, appoint a person to
be the director's alternate director for such period as the director decides.

(b)

An alternate director may, but need not, be a member or a director of the company.

(c)

One person may act as alternate director to more than 1 director.

(d)

In the absence of the appointee, an alternate director may exercise any powers (except
the power to appoint an alternate director) that the appointee may exercise.

(e)

An alternate director is entitled, if the appointee does not attend a meeting of directors, to
attend and vote in place of and on behalf of the appointee.

(f)

An alternate director is entitled to a separate vote for each director the alternate director
represents in addition to any vote the alternate director may have as a director in his or
her own righI.

(g)

An alternate director, when acting as a director, is responsible to the company for his or
her own acts and defaults and is not to be taken to be the agent of the director by whom
he or she was appointed.

(h)

The office of an alternate director is vacated if and when the appointee vacates office as
a director.

(i)

The appointment of an alternate director may be terminated or suspended at any time by
the appointee or by a majority of the other directors.
An appointment, or the termination or suspension of an appointment of an alternate
director, must be in writing and signed and takes effect only when the company has
received notice in writing of the appointment, termination or suspension.

(k)
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(I)

In determining whether a quorum is present at a meeting of directors, an alternate
director who attends the meeting is to be counted as a director for each director on
whose behalf the alternate director is attending the meeting.

(m)

An alternate director is not entitled to receive any remuneration as a director from the
company otherwise than out of the remuneration of the director appointing the alternate
director but is entitled to travelling, hotel and other expenses reasonably incurred for the
purpose of attending any meeting of directors at which the appointee is not present.

7.15

Committees of directors

(a)

The directors may delegate any powers to a committee of directors.

(b)

A committee to which any powers have been delegated must exercise the powers
delegated in accordance with any directions of the directors.

(c)

The provisions of this constitution applying to meetings and resolutions of directors apply,
so far as they can and with any necessary changes, to meetings and resolutions of a
committee of directors, except to the extent they are contrary to any direction given under
rule 7.15(b).

(d)

Membership of a committee of directors may, if the directors so resolve, be treated as an
extra service or special exertion performed by the directors for the purposes of rule 7.3(f).

7.16

Delegation to a director

(a)

The directors may delegate any of their powers to 1 director.

(b)

A director to whom any powers have been so delegated must exercise the powers
delegated in accordance with any directions of the directors.

(c)

The acceptance of a delegation of powers by a director may, if the directors so resolve,
be treated as an extra service or special exertion performed by the delegate for the
purposes of rule 7.3(f).

7.17

Validity of acts
An act done by a meeting of directors, a committee of directors or a person acting as a
director is not invalidated by:

(a)

a defect in the appointment of a person as a director or a member of a committee; or

(b)

a person so appointed being disqualified or not being entitled to vote,
if that circumstance was not known by the directors, committee or person when the act
was done.

8

Executive officers

8.1

Managing directors and executive directors

(a)

The directors may appoint one or more of the directors to the office of managing director
or other executive director.

(b)

A managing director's or other executive director's appointment automatically terminates
if the managing director or other executive director ceases to be a director.
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(c)

A managing director or other executive director may be referred to by any title the
directors decide on.

8.2

Secretary

(a)

The directors must appoint at least 1 secretary and may appoint additional secretaries.

(b)

The directors may appoint 1 or more assistant secretaries.

8.3

Provisions applicable to all executive officers

(a)

A reference in this rule 8.3 to an executive officer is a reference to a managing director,
deputy managing director, executive director, associate director, secretary or assistant
secretary appointed under this rule 8.

(b)

The appointment of an executive officer may be for the period, at the remuneration and
on the conditions the directors decide.

(c)

The remuneration payable by the company to an executive officer must not include a
commission on, or percentage of, operating revenue.

(d)

The directors may:
(1)

delegate to or give an executive officer any powers, discretions and duties they
decide;

(2)

withdraw, suspend or vary any of the powers, discretions and duties given to an
executive officer; and

(3)

authorise the executive officer to delegate any of the powers, discretions and
duties given to the executive officer.

(e)

Unless the directors decide differently, the office of a director who is employed by the
company or by a subsidiary of the company automatically becomes vacant if the director
ceases to be so employed.

(f)

An act done by a person acting as an executive officer is not invalidated by:
(1)

a defect in the person's appointment as an executive officer;

(2)

the person being disqualified to be an executive officer; or

(3)

the person having vacated office,

if the person did not know that circumstance when the act was done.

9

Indemnity and insurance

9.1

Persons to whom rules 9.2 and 9.5 apply
Rules 9.2 and 9.5 apply:

(a)

to each person who is or has been a director, alternate director or executive officer (within
the meaning of rule 8.3(a)) of the company; and

(b)

to such other officers or former officers of the company or of its related bodies corporate
as the directors in each case determine; and

(c)

if the directors so determine, to any auditor or former auditor of the company or of its
related bodies corporate,
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(each an Officerfor the purposes of this rule).

9.2

Indemnity
The company must indemnify each Officer on a full indemnity basis and to the full extent
permitted by law against all losses, liabilities, costs, charges and expenses (Liabilities)
incurred by the Officer as an officer of the company or of a related body corporate.

9.3

Limit on indemnity
The Indemnity in rule 9.2 does not operate in respect of any Liability of the Officer to the
extent that Liability is covered by insurance.

9.4

Extent of indemnity
The indemnity in rule 9.2:

(a)

is enforceable without the Officer having to first incur any expense or make any payment;

(b)

is a continuing obligation and is enforceable by the Officer even though the Officer may
have ceased to be an officer of the company or its related bodies corporate; and

(c)

applies to Liabilities incurred both before and after the adoption of this constitution.

9.5

Insurance
The company may, to the extent permitted by law:

(a)

purchase and maintain insurance; or

(b)

payor agree to pay a premium for insurance,
for each Officer against any Liability incurred by the Officer as an officer or auditor of the
company or of a related body corporate including, but not limited to, a liability for
negligence or for reasonable costs and expenses incurred in defending proceedings,
whether civil or criminal and whatever their outcome.

9.6

Savings
Nothing in rule 9.2 or 9.5:

(a)

affects any other right or remedy that a person to whom those rules apply may have in
respect of any Liability referred to in those rules;

(b)

limits the capacity of the company to indemnify or provide or pay for insurance for any
person to whom those rules do not apply; or

(c)

limits or diminishes the terms of any indemnity conferred or agreement to indemnify
entered into prior to the adoption of this constitution.

9.7

Deed
The company may enter into a deed with any Officer to give effect to the rights conferred
by this rule 9 or the exercise of a discretion under this rule 9 on such terms as the
directors think fit which are not inconsistent with this rule 9.
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10.1

Distributing surplus

Winding up

Subject to this constitution and the rights or restrictions attached to any shares or class of
shares:
(a)

if the company is wound up and the property of the company available for distribution
among the members is more than sufficient to pay:
(1)

all the debts and liabilities of the company; and

(2)

the costs, charges and expenses of the winding up,

the excess must be divided among the members in proportion to the number of shares
held by them, irrespective of the amounts paid or credited as paid on the shares;
(b)

for the purpose of calculating the excess referred to in rule 10.1(a), any amount unpaid
on a share is to be treated as property of the com pany;

(c)

the amount of the excess that would otherwise be distributed to the holder of a partly paid
share under rule 10.1(a) must be reduced by the amount unpaid on that share at the date
of the distribution; and

(d)

if the effect of the reduction under rule 10.1(c) would be to reduce the distribution to the
holder of a partly paid share to a negative amount, the holder must contribute that
amount to the company.

10.2

Dividing property

(a)

If the company is wound up, the liquidator may, with the sanction of a special resolution:
(1)

divide amongst the members the whole or any part of the company's property;
and

(2)

decide how the division is to be carried out as between the members or different
classes of members.

(b)

A division under rule 10.2(a) need not accord with the legal rights of the members and, in
particular, any class may be given preferential or special rights or may be excluded
altogether or in part.

(c)

Where a division under rule 10.2(a) does not accord with the legal rights of the members,
a member is entitled to dissent and to exercise the same rights as if the special resolution
sanctioning that division were a special resolution passed under section 507 of the Act.

(d)

If any of the property to be divided under rule 1O.2(a) includes securities with a liability to
calls, any person entitled under the division to any of the securities may, within 10 days
after the passing of the special resolution referred to in rule 10.2(a), by written notice
direct the liquidator to sell the person's proportion of the securities and account for the net
proceeds. The liquidator must, if practicable, act accordingly.

(e)

Nothing in this rule 10.2 takes away from or affects any right to exercise any statutory or
other power which would have existed if this rule were omitted.

(f)

Rule 4.3 applies, so far as it can and with any necessary changes, to a division by a
liquidator under rule 1O.2(a) as if references in rule 4.3 to:
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11

Inspection of and access to records

(a)

A person who is not a director does not have the right to inspect any of the board papers,
books, records or documents of the company, except as provided by law, or this
constitution, or as authorised by the directors, or by resolution of the members.

(b)

The company may enter into contracts with its directors or former directors agreeing to
provide continuing access for a specified period after the director ceases to be a director
to board papers, books, records and documents of the company which relate to the
period during which the director or former director was a director on such terms and
conditions as the directors think fit and which are not inconsistent with this rule 11.

(c)

The company may procure that its subsidiaries provide similar access to board papers,
books, records or documents as that set out in rules 11(a) and 11(b).

(d)

This rule 11 does not limit any right the directors or former directors otherwise have.

12

Seals

12.1

Manner of execution
Without iimiting the ways in which the company can execute documents under the Act
and subject to this constitution, the company may execute a document if the document is
signed by:

(a)

2 directors; or

(b)

a director and a secretary; or

(c)

any other person or persons authorised by the directors for that purpose.

12.2

Common seal
The company may have a common seal. If the company has a common seal, ruies 12.3
to 12.7 apply.

12.3

Safe custody of seal
The directors must provide for the safe custody of the seal.

12.4

Using the seal
Subject to rule 12.7 and unless a different procedure is decided by the directors, if the
company has a common seal any document to which it is affixed must be signed by:

(a)

2 directors; or

(b)

by a director and a secretary; or

(c)

a director and another person appointed by the directors to countersign that document or
a class of documents in which that document is included.
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12.5

Seal register

(a)

The company may keep a seal register and, on affixing the seal to any document (other
than a certificate for securities of the company) may enter in the register particulars of the
document, including a short description of the document.

(b)

The register, or any details from it that the directors require, may be produced at
meetings of directors for noting the use of the seal since the previous meeting of
directors.

(c)

Failure to comply with rules 12.5(a) or 12.5(b) does not invalidate any document to which
the seal is properly affixed.

12.6

Duplicate seals and certificate seals

(a)

The company may have 1 or more duplicate seals for use in place of its common seal
outside the State or Territory where its common seal is kept. Each duplicate seal must be
a facsimile of the common seal of the company with the addition on its face of the words
"duplicate seal" and the name of the place where it is to be used.

(b)

A document sealed with an duplicate seal, or a certificate seal as provided in rule 12.7, is
to be taken to have been sealed with the common seal of the company.

12.7

Sealing and signing certificates
The directors may decide either generally or in a particular case that the seal and the
signature of any director, secretary or other person is to be printed on or affixed to any
certificates for securities in the company by some mechanical or other means.

13

Notices

13.1

Notices by the company to members

(a)

Without limiting any other way in which notice may be given to a member under this
constitution, the Act or the Listing Rules, the company may give a notice to a member by:
(1)

delivering it personally to the member;

(2)

sending it by prepaid post to the member's address in the register of members
or any other address the member supplies to the company for giving notices; or

(3)

sending it by fax or other electronic means to the fax number or electronic
address the member has supplied to the company for giving notices.

(b)

The company may give a notice to the joint holders of a share by giving the notice in the
way authorised by rule 13.1(a) to the joint holder who is named first in the register of
members for the share.

(c)

The company may give a notice to a person entitled to a share as a result of a
transmission event by delivering it or sending it in the manner authorised by rule 13.1(a)
addressed to the name or title of the person, to:

6.004006832.11

(1)

the address, fax number or electronic address that person has supplied to the
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Company Constitution

page 39

Freehills

(d)

13

Notices

A notice given to a member under rules 13.1(a) or 13.1(b) is, even if a transmission event
has occurred and whether or not the company has notice of that occurrence:

(e)

(1)

duly given for any shares registered in that person's name, whether solely or
jointly with another person; and

(2)

sufficiently served on any person entitled to the shares because of the
transm ission event.

A notice given to a person who is entitled to a share because of a transmission event is
sufficiently served on the member in whose name the share is registered.

(f)

A person who, because of a transfer of shares, becomes entitled to any shares registered
in the name of a member, is taken to have received every notice which, before that
person's name and address is entered in the register of members for those shares, is
given to the member complying with this rule 13.1.

(g)

A signature to any notice given by the company to a member under this rule 13.1 may be
printed or affixed by some mechanical or other means.

(h)

Where a member does not have a registered address or where the company believes
that member is not known at the member's registered address, all notices are taken to
be:
(1)

given to the member if the notice is exhibited in the company's registered office
for a period of 48 hours; and

(2)

served at the commencement of that period,

unless and until the member informs the company of the member's address.

13.2

Notices by the company to directors
The company may give a notice to a director or alternate director by:

(a)

delivering it personally to him or her;

(b)

sending it by prepaid post to his or her usual residential or business address, or any other
address he or she has supplied to the company for giving notices; or

(c)

sending it by fax or other electronic means to the fax number or electronic address he or
she has supplied to the company for giving notices.

13.3

Notices by directors to the company
A director or alternate director may give a notice to the company by:

(a)

delivering it to the company's registered office;

(b)

sending it by prepaid post to the company's registered office; or

(c)

sending it by fax or other electronic means to the principal fax number or electronic
address at the company's registered office.

13.4

Time of service

(a)

A notice from the company properly addressed and posted is taken to be served:
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date it is posted; or

(2)

in any other case, at the time the letter would be delivered in the ordinary
course of post.
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(b)

A certificate signed by a secretary or officer of the company to the effect that a notice was
duly posted under this constitution is conclusive evidence of that fact.

(c)

Where the company sends a notice by fax, the notice is taken as served at the time the
fax is sent if the correct fax number appears on the facsimile transmission report
produced by the sender's fax machine.

(d)

Where the company sends a notice by electronic transmission, the notice is taken as
served at the time the electronic transmission is sent if a message indicating receipt has
been received by the company.

(e)

Where the company gives a notice to a member by any other means permitted by the Act
relating to the giving of notices and electronic means of access to them, the notice is
taken as given at 10.00am on the day after the date on which the member is notified that
the notice is available.

(f)

Where a given number of days' notice or notice extending over any other period must be
given, the day of service is not to be counted in the number of days or other period.

13.5

Other communications and documents
Ruies 13.1 to 13.4 (inclusive) apply, so far as they can and with any necessary changes,
to serving any communication or document.

13.6

Written notices
A reference in this constitution to a written notice includes a notice given by fax or other
electronic means.

14

General

14.1

Appendix 15A
If the company is admitted to the Official List of the Exchange, the following clauses
apply:

(a)

Notwithstanding anything contained in this constitution, if the Listing Rules prohibit an act
being done, the act shall not be done.

(b)

Nothing contained in this constitution prevents an act being done that the Listing Ruies
require to be done.

(c)

If the Listing Rules require an act to be done or not to be done, authority is given for that
act to be done or not to be done (as the case may be).

(d)

If the Listing Rules require this constitution to contain a provision and it does not contain
such a provision, this constitution is deemed to contain that provision.

(e)

If the Listing Rules require this constitution not to contain a provision and it contains such
a provision, this constitution is deemed not to contain that provision.

(f)

If any provision of this constitution is or becomes inconsistent with the Listing Rules, this
constitution is deemed not to contain that provision to the extent of the inconsistency.
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Submission to jurisdiction
Each member submits to the non-exclusive jurisdiction of the Supreme Court of the State
or Territory in which the company is taken to be registered for the purposes of the Act,
the Federal Court of Australia and the courts which may hear appeals from those courts.

14.3

Prohibition and enforceability

(a)

Any provision of, or the application of any provision of, this constitution which is prohibited
in any place is, in that place, ineffective only to the extent of that prohibition.

(b)

Any provision of, or the application of any provision of, this constitution which is void,
illegal or unenforceable in any place does not affect the validity, legality or enforceability
of that provision in any other place or of the remaining provisions in that or any other
place.

DATED:
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Board Charter
Arafura Resources Limited ACN 080 933 455 (Company)

1

Role and responsibilities of the Board

The role of the Board is to provide leadership for, and supervision of, the Company’s management.
The Board sets the strategic objectives of the Company, and regularly measures the progression by
management of those strategic objectives.
The Board is responsible for:
(a)

appointing the chair and, if the Company has one, the deputy chair and/or senior independent
director;

(b)

appointing the chief executive officer, or equivalent, for a period and on terms as the directors
see fit and, where appropriate, replacing the chief executive officer, or equivalent;

(c)

approving the appointment and, where appropriate, the removal of other senior executives;

(d)

formally resolving to appoint and, where appropriate, to remove the company secretary;

(e)

overseeing management’s implementation of the Company’s strategic objectives and its
performance generally;

(f)

approving budgets and major capital expenditure;

(g)

monitoring the financial performance of the Company and overseeing the integrity of the
Company’s accounting and corporate reporting systems, including the external audit;

(h)

overseeing the Company’s process for making timely and balanced disclosure of all material
information concerning the Company that a reasonable person would expect to have a material
effect on the price or value of the Company’s securities;

(i)

approving the Company’s remuneration framework;

(j)

monitoring the effectiveness of the Company’s governance practices;

(k)

ensuring the Company's Policy and Procedure for Selection and (Re)appointment of Directors
is reviewed in accordance with the Company's Nomination Committee Charter;

(l)

approving and monitoring compliance with the Company's Diversity Policy;

(m)

if considered appropriate, establishing measurable objectives for achieving gender diversity in
accordance with the Company’s Diversity Policy, and annually reviewing those objectives and
the Company’s progress towards achieving them;

(n)

ensuring that the Company has in place an appropriate risk management framework and
setting the risk appetite within which the Board expects management to operate;

(o)

approving the Company's policies on risk management, internal compliance and control, Code
of Conduct and legal compliance;
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(p)

assessing the effectiveness of management's implementation of the Company’s risk
management framework including the making of additional enquiries and to request assurances
regarding the management of material business risk, as appropriate;

(q)

providing overall corporate governance of the Company, including conducting regular reviews
of the division of functions between the Board and management to ensure that it continues to
be appropriate to the needs of the Company;

(r)

appointing the external auditor (where applicable, based on recommendations of the Audit
Committee) and the appointment of a new external auditor when any vacancy arises, provided
that any appointment made by the Board must be ratified by shareholders at the next annual
general meeting of the Company;

(s)

engaging with the Company’s external auditors and the Audit Committee (where there is a
separate Audit Committee);

(t)

monitoring compliance with all of the Company's legal obligations, such as those obligations
relating to the environment, native title, cultural heritage and occupational health and safety;
and

(u)

making regular assessment of whether each non-executive director is independent in
accordance with the Company's Policy on Assessing the Independence of Directors.

The Board may delegate the matters listed above to a committee of the Board, with the Board
retaining the ultimate oversight and decision-making power in respect of the matters delegated.
The Board must convene regular meetings with such frequency as is sufficient to appropriately
discharge its responsibilities. It is usual practice for the Board to meet once a month.

2

Role and responsibilities of management

Management refers to the senior management team as distinct from the Board, comprising the
Company’s senior executives, being those who have the opportunity to materially influence the
integrity, strategy and operation of the Company and its financial performance.
Management’s role is to support the Managing Director and assist the Managing Director implement
the strategic objectives set by the Board and the day-to-day running of the Company, in accordance
with the delegated authority of the Board.
Management is responsible for:
(a)

implementing the strategic objectives and operating within the risk appetite set by the Board;

(b)

all other aspects of the day-to-day running of the Company provided those matters do not
exceed the Materiality Threshold as defined in section 3; and

(c)

providing the Board with accurate, timely and clear information to enable the Board to perform
its responsibilities. Senior executives are responsible for reporting all matters which fall within
the Materiality Threshold at first instance to the Managing Director or, if the matter concerns the
Managing Director, then directly to the Chair or the senior independent director, as appropriate.

3

Materiality threshold

The Board has agreed on the following guidelines for assessing the materiality of matters:
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3.1

Materiality – quantitative

Items are material if they exceed the values ascribed to the relevant matter in the Company’s
Delegated Authority Matrices, as approved by the Board from time to time.
3.2

Materiality – qualitative

Items are also material if:
(a)

they impact on the reputation of the Company;

(b)

they involve a breach of legislation or may potentially breach legislation;

(c)

they are outside the ordinary course of business;

(d)

they could affect the Company’s rights to its assets;

(e)

accumulated, they would trigger the quantitative tests;

(f)

they involve a contingent liability that would have a probable effect of 10% or more on balance
sheet or profit and loss items; or

(g)

they will have an effect on operations which is likely to result in an increase or decrease in net
income or dividend distribution of more than 10%.

3.3

Material contracts

Contracts will be considered material if:
(a)

they are outside the ordinary course of business;

(b)

they contain exceptionally onerous provisions in the opinion of the Board;

(c)

they impact on income or distribution in excess of the quantitative tests;

(d)

any default, should it occur, may trigger any of the quantitative or qualitative tests;

(e)

they are essential to the activities of the Company and cannot be replaced, or cannot be
replaced without an increase in cost of such a quantum, triggering any of the quantitative tests;

(f)

they contain or trigger change of control provisions;

(g)

they are between or for the benefit of related parties; or

(h)

they otherwise trigger the quantitative tests.

Any matter which falls within the above guidelines is a matter which falls within the materiality
threshold (Materiality Threshold).

4

Responsibilities of the Chair

The Chair is responsible for leading the Board, facilitating the effective contribution of all directors and
promoting constructive and respectful relations between directors and between the Board and
management. The Chair is also responsible for setting the Board’s agenda and ensuring that
adequate time is available for discussion of all agenda items, in particular strategic issues.
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The Chair is also responsible for shareholder communication (subject to the role of the Responsible
Officer as set out in the Compliance Procedures) and arranging Board, individual director and Board
committee (where applicable) performance evaluation.
Any other position which the Chair may hold either inside or outside the Company should not hinder
the effective performance of the Chair in carrying out their role as Chair of the Company.

5

Responsibilities of the senior independent director

Where the Chair is not an independent director, a senior independent director will be appointed. The
senior independent director will take over the role of the Chair whenever the Chair is conflicted.

6

Responsibilities of the Managing Director

The Managing Director is responsible for the day-to-day running of the Company under delegated
authority from the Board.
The Managing Director is responsible for implementing the strategic objectives, and operating within
the risk appetite, set by the Board. In carrying out their responsibilities the Managing Director must
report to the Board in a timely manner on those matters included in the Company's risk profile, all
relevant operational matters and any other matter that is likely to fall within the Materiality Threshold.
All reports to the Board must present a true and fair view of the Company’s financial condition and
operational results.
The Managing Director is also responsible for appointing and, where appropriate, removing senior
executives, including the chief financial officer and the company secretary, with the approval of the
Board. The Company should have a written agreement with each senior executive setting out the
terms of their appointment. The Managing Director is responsible for evaluating the performance of
senior executives.

7

Non-executive and/or independent directors

The Board assesses whether each of the non-executive directors of the Company is independent on
a regular basis(and at least annually at or around the time that the Board considers candidates for
election or re-election to the Board) in accordance with its Policy on Assessing the Independence of
Directors. The Board recognises the importance of the appropriate balance between independent
and non-independent representation on the Board.
The independent directors may meet without other directors present, if appropriate.
The non-executive directors may meet without executive directors or other senior executives present
at times scheduled from time to time. Such meetings may be facilitated by the Chair or the senior
independent director, as appropriate.

8

Responsibilities of directors and officers

Individual directors should devote the necessary time to the tasks entrusted to them. All directors
should consider the number and nature of their directorships and calls on their time from other
commitments.
Directors and officers of the Company should be aware of their legal obligations, some of which are
set out in A guide to directors’ duties included in this Manual.
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Directors are encouraged to request information from management where they consider such
information necessary to make informed decisions.

9

Policy on independent professional advice

The Board acknowledges the need for independent judgement on all Board decisions, irrespective of
each individual director's independence.
To assist directors with independent judgement, it is the Board's policy that if a director considers it
necessary to obtain independent professional advice to properly discharge the responsibility of their
office as a director then, provided the director first obtains approval for incurring such expense from
the Chair, the Company will pay the reasonable expenses associated with obtaining such advice.
Where it is the Chair who is seeking the independent professional advice, the role of the Chair to
consider and provide approval as set out above should be carried out by the Chair of the Audit and
Risk Committee.

10 Company Secretary
The Company Secretary’s role is to support the effectiveness of the Board and its committees. Each
director should be able to communicate directly with the Company Secretary and vice versa.
The responsibilities of the Company Secretary include:
(a)

advising the Board and its committees on governance matters;

(b)

monitoring that Board and committee policy and procedures are followed;

(c)

coordinating the timely completion and despatch of board and committee papers;

(d)

ensuring that the business at board and committee meetings is accurately captured in the
minutes; and

(e)

helping to organise and facilitate the induction and professional development of directors.

11 Review of Charter
The Board will review this Board Charter at least annually, and update it as required.
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Policy on Assessing the Independence of Directors
Arafura Resources Limited ACN 080 933 455 (Company)
An independent director is a director who is free of any interest, position, association or relationship
that might influence, or reasonably be perceived to influence, in a material respect his or her capacity
to bring an independent judgment to bear on issues before the Board and to act in the best interests
of the Company and its security holders generally.
It is the Board's policy that in determining a director's independence, the Board considers the factors
relevant to assessing the independence of a director as set out in Box 2.3 of the ASX Corporate
Governance Council's Corporate Governance Principles and Recommendations (3rd edition) as
follows:
Examples of interests, positions, associations and relationships that might cause doubts about the
independence of a director include if the director:
(a)

is, or has been, employed in an executive capacity by the Company or any of its child entities
and there has not been a period of at least three years between ceasing such employment and
serving on the Board;

(b)

is, or has within the last three years been, a partner, director or senior employee of a provider
of material professional services to the Company or any of its child entities;

(c)

is, or has been within the last three years. in a material business relationship (eg as a supplier
or customer) with the Company or any of its child entities, or an officer of, or otherwise
associated with, someone with such a relationship;

(d)

is a substantial security holder of the Company or an officer of, or otherwise associated with, a
substantial security holder of the Company;

(e)

has a material contractual relationship with the Company or any of its child entities other than
as a director;

(f)

has close family ties with any person who falls within any of the categories described above; or

(g)

has served more than 10 years as a director of the Company.

1

In each case, the materiality of the interest, position, association or relationship needs to be assessed
to determine whether it might interfere, or might reasonably be seen to interfere, with the director’s
capacity to bring an independent judgment to bear on issues before the Board and to act in the best
interests of the Company and its security holders generally.

1

For this purpose a “substantial security holder” is a person with a substantial holding as defined in section 9 of the
Corporations Act. As at 25/05/2015 equals 5%.
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Directors’ Duties and Disclosure
Policy on Assessing the Independence of Directors
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A Guide to Directors’ Duties
1

Introduction

This guide provides an overview of the key duties imposed on directors in carrying out their role.
Section references in this summary are references to the Corporations Act 2001 (Cth) unless stated
otherwise. Directors’ duties – practical tips can be found at the end of this guide.
There are three sources of directors’ duties:


equitable fiduciary duties;



common law duties; and



statutory duties under the Corporations Act.

The relationship between a director and their company is classed as a ‘fiduciary relationship’. The
essential feature of a fiduciary relationship is that the fiduciary agrees to act for or on behalf of or in
the interests of another person in the exercise of a power or discretion which will affect the interests of
that other person in a legal or practical sense. The relationship gives the fiduciary a special
opportunity to exercise the power or discretion to the detriment of that other person, so the other
person is vulnerable to abuse by the fiduciary of their position.
Directors owe a fiduciary duty to the company because it is vulnerable to their actions and relies on
the directors to act properly. Because the relationship between a director and company is a fiduciary
relationship, a high standard of loyalty is set for directors. The standard of loyalty is reflected in a
number of positive and negative obligations:


to act in good faith in the best interests of the company;



to act for a proper purpose;



to retain discretion; and



to avoid conflicts of interest.

In addition, at common law and in equity directors owe a duty of care to their company.
These equitable and common law duties (general law duties) are reinforced under the Corporations
Act, and in other instances duties are specifically set out in the Corporations Act. For example, the
prohibition on insider trading and the positive duty of directors to not trade while the company is
insolvent.
There are similarities between the general law duties and the statutory duties. However, the statutory
duties in sections 180 to 184 (which are discussed below) do not replace the general law duties.
Section 185 provides that sections 180 to 184 “have effect in addition to, and not in derogation of, any
rule of law relating to the duty or liability of a person because of their office or employment in relation
to a corporation”. Therefore, an act or omission of a director may give rise to a breach of a general
law duty and a breach of a statutory duty. However, a key difference lies in the enforcement of the
duties and the remedies that flow from the different sources.
Directors also need to be aware that a range of other rules affect their obligations as directors of
companies. These other rules include responsibilities under the competition and consumer laws,
environmental protection law, occupational health and safety law, equal opportunity law, taxation law,
privacy principles and the implementation of rules on climate change.
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2

Duty to act in good faith in the best interests of the company

2.1

General

Directors must act honestly in their dealings with shareholders and make sure that shareholders are
not misled. For example, when shareholders are approached for approval, they must receive all the
information necessary so that they can make a fully informed decision.
While honesty is necessary, it is not enough. The standard formulation of the duty is that directors
must act "bona fide in what they consider – not what the court may consider – is in the best interests
of the company". However, many cases have held that directors may breach their duty even if they
are acting in what they genuinely consider to be an honest manner, because they have failed to give
proper consideration to the interests of the company (including making a decision which no
reasonable board could consider to be within those interests). Situations of this kind tend to arise
when circumstances induce directors to believe that the company's interests correspond with their
own interests or with the interests of some other person. In these circumstances, directors then act
without considering the company's interests as a separate entity.
Case examples
Groeneveld Australia Pty Ltd v Nolten (No.3) (2010) 80 ACSR 562
The Managing Director & Chief Executive Officer of Groeneveld Australia Pty Ltd was held to have contravened his duty
to act in good faith in the best interests of the company (and also held to have contravened his duty to act for a proper
purpose, his duty not to make improper use of his position and his duty not to make improper use of information) by
having a company associated with him provide computing services for a fee to a New Zealand distributor of the
company without disclosure to the board of the company of his conflict of interest. The Managing Director & Chief
Executive Officer was also held to have contravened his duty to act in good faith in the best interests of the company
(and also to have contravened his duty to act for a proper purpose) by voting as a director of the company to approve
the issue of shares to him pursuant to a call option agreement and not disclosing to the board of the company “his
conduct as a defaulting fiduciary” which meant that the board did not have the necessary information to give its informed
consent.
Resource Equities Ltd v Garrett [2009] NSWSC 1385
Two directors were held to have contravened their duty to act in good faith in the best interests of the company (and also
held to have contravened their duty to act for a proper purpose, their duty to act with reasonable care and diligence and
their duty to not to make improper use of their position) by having the company: overpay them directors fees; make two
loans to another director when there was no agreement about the rate of interest or the terms of repayment and no
documentation regarding the loans; invest in another company in circumstances where the two directors had a conflict of
interest; sell a substantial shareholding in another company and then distribute most of the proceeds of the sale to
shareholders (including a substantial distribution to one of the directors) in circumstances where this left the company
insolvent; defend legal proceedings and incur legal costs in relation to a dispute involving wrongful conduct by the
defendants where the purpose of the company defending the legal proceedings was to maintain the directors’ control of
the company; and incur costs associated with voluntary administration where the insolvency of the company was the
result of the wrongful acts of the directors and the appointment of the initial administrator was invalid.
Diakyne Pty Ltd v Ralph (2009) 72 ACSR 450
A Managing Director & Chief Executive Officer was held to have contravened his duty to act in good faith in the best
interests of the company (and also held to have contravened his duty to act with reasonable care and diligence and his
duty not to make improper use of his position) by authorising and directing the payment of $110,000 from company
funds to a company the director controlled purportedly as a bonus payment pursuant to a contractor in circumstances
where: the bonus was not payable under the contract, the company’s financial circumstances were poor; $110,000 was
a substantial sum given the company’s circumstances; the director wanted the payment made without any debate or
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2.2

What is meant by “interests of the company”?

Various interests could be considered to be the interests of the company – existing members, future
members, the company as a commercial entity distinct from its members, creditors, employees,
customers, contractors and the community.
The “interests of the company” will include the interests of existing members. It is suggested that the
duty of directors is not so much to take into account the interests of future members as one to act for
the benefit of existing members having regard to their future interests as well as their existing
interests. Typically however, difficult issues may arise when trying to balance the interests of
members with the overall commercial interests of the company.
The courts have developed the theory that in discharging their duties to act in good faith in the
interests of the company, directors must have regard to the interests of the company’s creditors,
especially where the company is nearing insolvency. What directors must do to satisfy their obligation
to consider the interests of creditors will depend upon a number of factors, and these factors will vary
from company to company. The factors will include the financial situation of the company (the closer
the company is to insolvency, then the greater the weight that should be given by directors to the
interests of creditors); the number of creditors the company has; the types of creditors the company
has and the amount owed to each creditor; whether the company is part of a corporate group (the
existence of a corporate group in the Bell Group litigation meant the directors faced a more complex
task in relation to considering the interests of creditors); and the potential impact of any contemplated
transaction being considered by the directors on the creditors.
Case example
Bell Group Limited (in liquidation) v Westpac Banking Corporation (No.9) (2008) 70 ACSR 1
The court advanced the following propositions in relation to the duty to consider the interests of creditors:





in an “insolvency context”, the duty to act in the best interests of the company entails an obligation on the
directors to take into account the interests of creditors;
it is not an independent duty owed to creditors;
the obligation to consider the interests of creditors does not mean their interests are necessarily paramount. It
will depend on the particular circumstances; and
in relation to what is an insolvency context, a financial state short of insolvency can trigger the obligation to
consider the interest of creditors: “[a]dversity might strike short of actual insolvency and might propel the
company towards an insolvency administration. And that is where the interests of creditors come to the fore...”

It is sometimes said that directors should be obliged to consider the interests of employees,
customers, contractors and the community when making decisions for the company, but there is
currently no case law or corporations legislation in Australia that imposes that obligation. That is not
to say directors cannot choose to do so. There is certainly more expectation in the community that
directors of companies will consider broader public interests in carrying out their obligations and
pursuing their duties.
Case example
NRMA v Geeson (2001) 40 ACSR 1
The case involved applications for interlocutory injunctions by the company to prevent disclosure of the conduct of the
affairs (at board level) of the NRMA organisation. The New South Wales Court of Appeal held that NRMA could not
obtain a court order to prevent certain of its independent directors disclosing to the Sydney Morning Herald information
about decisions of the board of directors, despite the fact that the company regarded this information as confidential.
The court intimated that there was almost a public “duty” in a company such as the NRMA (with a large public
membership) to advise its members what was going on in the boardroom despite the confidentiality obligation on
directors.
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The principle that directors must not disregard the interests of their company is relevant to dealings
between companies in a group. Each company in the group must be treated as having its own
interest even when it is a wholly-owned subsidiary. However, some cases emphasise the subjective
requirement that directors must form a view that their conduct is in the company’s interests. Other
cases tend to insist on an objective limitation to the director’s discretion. This area of the law is not
completely settled.
Section 187 deals with the special case of directors of wholly-owned subsidiaries. It provides that a
director of a company that is a wholly-owned subsidiary of a body corporate is taken to act in good
faith in the best interests of the subsidiary if:


the constitution of the subsidiary expressly authorises the director to act in the best interests of
the holding company;



the director acts in good faith in the best interests of the holding company; and



the subsidiary is not insolvent at the time the director acts and does not become insolvent
because of the director’s act.

2.3

Disregard of constitution

An aspect of directors’ duties which is easily overlooked, and falls under the duty to act in good faith
in the best interests of the company, is the duty to act in accordance with the company’s constitution.

3

Duty to act for a proper purpose

3.1

General

In exercising their powers, directors must be motivated to act in the company's interests, and not for
any improper purpose (such as self-interest).
The courts have held that the following principles should be applied in determining whether directors
have acted for an improper purpose:
(a)

fiduciary powers granted to directors must be exercised for the purposes for which they were
given, not collateral purposes;

(b)

it must be shown that the substantial purpose of the directors was neither improper nor
collateral to their duties as a director. The issue is not whether business decisions were good
or bad; it is whether directors have acted in breach of their fiduciary duties;

(c)

honest or altruistic behaviour does not prevent a finding of improper conduct if that conduct was
carried out for an improper purpose although evidence as to the subjective intentions or belief
of directors is nevertheless relevant (that the duty to act for a proper purpose is an objective
test has also been stated in later decisions); and

(d)

the court must determine whether, but for the improper or collateral purpose, the directors
would have performed the act in dispute.

The onus of showing that a power has been misused rests on the person who asserts misuse.
The court will look at whether a director has used a power for an improper purpose in the following
two steps:


ascertaining as a matter of law the purposes for which the power may, and may not be,
exercised – this usually involves a court looking at the particular power-conferring provision
(usually in the company’s constitution) and its function for the particular company, having
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regard to the constitution as a whole and the “constitutional” relationship between directors and
shareholders. In the absence of guidance in the constitution, the court has to make inferences
– on the basis for example of the type of company, its activities and its particular constitutional
structure; and


determining as a matter of fact the purpose for which the power was exercised in the
instant case and whether that purpose is within the category of permissible purposes –
in reaching a conclusion on the question of fact, the court should give credit to the bona fide
opinion of the directors and respect their judgment as to matters of management.
Case examples
ASIC v Adler & Ors (2002) 41 ACSR 72 (appeal largely dismissed: Adler v ASIC (2003) 46 ACSR 504)
The defendants, Mr Adler, Mr Williams and Mr Fodera were directors of HIH Insurance Limited (HIH). Adler was a nonexecutive director and Williams and Fodera were executive directors. They were also directors of HIHC, a subsidiary of
HIH, although Adler denied being a director or officer of HIHC. ASIC relied on evidence that as a director of HIH,
HIHC’s holding company, Adler was a person who ‘participated in the making of decisions that affected the whole or a
substantial part of the business of HIHC’. ASIC also stated that Adler’s participation in investment decisions fell within
the category of decisions which ‘affected the whole or a substantial part of the business’ of HIHC.
ASIC sought declarations that the defendants had contravened various provisions of the Corporations Act, arising from a
payment of $10 million by HIHC to Pacific Eagle Equity Pty Ltd (PEE), a trustee company of a unit trust Australian
Equities Unit Trust (AEUT). AEUT was controlled by Adler Corp, a company associated with Adler and two others. Units
were then issued by AEUT to HIHC at a price of $10 million. The money was used:


to purchase HIH shares on the stock market at the instigation of Alder; with the agreement and under the
direction of Williams; and with the assistance of Fodera in the hope of increasing the share price;



to purchase at cost from Adler Corp shares in various unlisted technology and communications companies. The
purchases were made without any independent analysis of the worth of the relevant shares and the purchases
occurred after the collapse in mid-April 2000 of the stock market for technology and communication stocks;



as unsecured loans by AEUT without adequate documentation to companies or funds associated with Adler
and/or Adler Corp.

ASIC argued that the $10 million payment by HIHC to PEE: amounted to the giving of a financial benefit to a related
party of HIH without obtaining HIH shareholder approval; breached the financial assistance provisions of the
Corporations Act as the payments were materially prejudicial to the interests of HIHC and HIHC’s shareholder (HIH) and
was in breach of the defendant’s duties as directors of HIH and HIHC, and in the case of Adler, to PEE. Santow J ruled
that the directors had breached duties owed under relevant sections. Adler, by causing or procuring the payment of the
$10 million by HIHC to his associated company had failed to safeguard the interests of that company. In Santow J’s
view, Adler had not acted in good faith nor for a proper purpose; also he had misused his position as a director to
support the price of HIH shares to benefit his own holding. This case is discussed further below in section 5.1.
See also the case examples in section 2.1 above.

3.2

Civil consequences for directors who improperly exercise power

If the directors’ improper exercise of power causes loss to the company, they will be jointly and
severally liable to compensate the company. The test for causation is whether loss would have
occurred if there had been no breach of duty.
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3.3

Statutory duties to act in good faith in the best interests of the company and for a proper
purpose

Section 181(1) provides that a director of a corporation must exercise their powers and discharge their
duties in good faith in the best interests of the corporation and for a proper purpose. These are two
separate duties.
Section 181(1) was enacted to codify the principles developed by the courts which impose duties on
directors and officers to act in good faith in the interests of the company and also to act for a proper
purpose, which are discussed in section 2 above and this section 3.
Section 181(1) is a civil penalty provision although criminal penalties can apply in certain
circumstances. Where it is proved that there has been a contravention of a civil penalty provision, the
court may make a declaration of contravention. ASIC can then seek a pecuniary penalty order, a
disqualification order or a compensation order. A company may also seek a compensation order but
not a pecuniary penalty order or a disqualification order. No one but ASIC or a company damaged by
the contravention of a civil penalty provision may seek these orders: s 1317J.
(a)

Pecuniary penalty order: Where a court has declared that a person has contravened a civil
penalty provision, the court may order that person to pay a pecuniary penalty to the
Commonwealth government of up to $200,000 if the contravention: materially prejudices the
interests of the company or its creditors; materially prejudices the company's ability to pay its
creditors; or is serious.

(b)

Disqualification order: Where a court has declared that a person has contravened a civil
penalty provision, the court may disqualify that person from managing companies for a period
that the court considers appropriate if the court is satisfied that the disqualification is justified. In
determining whether the disqualification is justified, the court may have regard to: the person's
conduct in relation to the management, business or property of any company; and any other
matters that the court considers appropriate.

(c)

Compensation order: If a person has contravened a civil penalty provision in relation to a
company and damage has resulted from the contravention, then the court may order the
person to compensate the company for damage suffered by it. The damage suffered by the
company for the purposes of making a compensation order includes any profits made by the
person resulting from the contravention.

Section 184(1) imposes criminal sanctions for breach of the duties to act in good faith in the best
interests of the corporation and for a proper purpose if the director was intentionally dishonest or
reckless. This means that section 181(1) clearly applies where a director exercises powers for a
purpose which the director thinks is proper but which the court judges to be improper. A director or
other officer who commits an offence by the statutory duty in the way specified may be fined up to
$220,000, or imprisoned for up to five years, or both.

4

Duty not to fetter discretions

Directors have various discretions conferred by the Corporations Act and the company’s constitution,
and have duties in respect of their discretions, namely:


a duty to give adequate consideration; and



a duty to retain discretions.

4.1

Duty to give adequate consideration

Directors are required to exercise an active discretion. Directors will be in breach of their duty for
letting things slide or for improperly acting blindly at the discretion of another person. Directors should
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give adequate consideration when purporting to use a particular discretion. Failure to do so may not
be easily detectable while the company is a going concern. However, if the company goes into
liquidation and its officers are examined about their conduct of the company’s affairs, evidence of a
breach of this duty may emerge. If the breach caused loss to the company, the directors at fault could
be jointly and severally liable to compensate the company.
4.2

Duty to retain discretions

The board, as opposed to the company, must retain all its discretion, whether conferred by the
Corporations Act or by the constitution. The duty to retain discretions precludes a board from
delegating without authority and from fettering its future exercise of discretions in the absence of
authority.
The duty to retain discretions does not however prevent directors from undertaking to exercise their
powers in the future as a necessary and appropriate matter incidental to the implementation of prior
decisions or contracts. When deciding to make the contract though they must give proper
consideration to the desirability of entering the contract in the circumstances and make their decision
on an informed and rational basis, and in what they believe in good faith to be the best interests of the
company as a whole.
The board can delegate to agents to carry out the board's policy but delegation of the board's
functions must be in accordance with section 198D or in accordance with an authority in the
company's constitution. Delegation and reliance are discussed in section 6 below.

5

Duty of care and diligence

5.1

The duty of care and diligence

Case law has clarified the existence and scope of directors’ duty of care and skill at common law and
in equity. The directors’ duty of care, skill and diligence first developed as an equitable principle of
law. Subsequently, it developed into a separate common law duty of care. The common law duty of
care largely overlaps with the well-established equitable duty, and in many contexts there will be a
breach of duty regardless of whether the common law or equitable duty is applied. However, the
quantum of damages for breach of the equitable duty or the common law duty arising out of the same
facts may differ significantly because conditions such as foreseeability and remoteness, to which
damages at common law are subject, are not relevant to equitable compensation.
These general law principles have been codified in Australia. Section 180(1) requires that a director
or other officer of a company must exercise their powers and discharge their duties with the degree of
care and diligence that a reasonable person would exercise if they:


were a director or officer of a company in the company’s circumstances; and



occupied the office held by, and had the same responsibilities within the company as, the
director or officer.

The significant actions that ASIC has taken in relation to directors of listed companies have generally
concerned section 180. Section 180(1) is a civil penalty provision and therefore the civil penalty
remedies of pecuniary penalty orders, disqualification orders and compensation orders discussed in
section 3.3 above are available to ASIC. There are no criminal penalties for a contravention of
section 180(1).
The test that has been applied by the court is basically an objective one in the sense that the question
is what an ordinary person with the knowledge and experience of the defendant might be expected to
have done in the circumstances if he or she was acting on his or her own behalf.

A Guide to Directors’ Duties

© Gilbert + Tobin 2015

However, in determining whether a director or other officer has breached the statutory standard of
care and diligence, the court will have regard to:
(a)

the company’s circumstances – these can include the type of company, the provisions of its
constitution, the size and nature of the company’s business, the composition of the board, the
director’s position and responsibilities within the company, the particular function the director is
performing, the experience or skills of the particular director, the terms on which he or she has
undertaken to act as a director and the manner in which responsibility for the business of the
company is distributed between its directors and employees. Some of these factors may, in a
particular case, be better considered as part of the responsibilities of the officer within the
company (see (b) below). The company’s circumstances can also include the competence of
the company’s management and the company’s advisers and, in relation to the distribution of
responsibilities within the company, the distribution of responsibilities between the directors and
between the directors and officers; and

(b)

the director’s or officer’s position and responsibilities within the company – the
responsibilities in section 180(1) include whatever responsibilities the relevant officer had
regardless of how or why those responsibilities were imposed on the officer. It does not refer
only to responsibilities imposed by statute. Nor does it refer only to specific tasks delegated to
the relevant director or officer by the company’s constitution, by resolution or otherwise.
Rather, it is a wider concept that refers to the acquisition of responsibilities not only through
specific delegation, but also through the way in which the factual arrangements operating within
the company lead to distribution of work. The reference to the “same responsibilities” means
that all the responsibilities of the person occupying the office of director or officer are within the
scope of the duty; these responsibilities may be fewer or greater than those that may
traditionally be exercised by a director or officer holding the relevant office. The responsibilities
of a director include: arrangements flowing from the experience and skills that the director
brought to his or her office, and also any other arrangements within the board or between the
director and executive management affecting the work that the director would be expected to
carry out. The precise duty of care flowing from these arrangements would be subject, of
course, to a minimum standard of care and diligence set by the statute in reflection of the
common law position.

Section 180(1) does not specify a standard of skill. The courts have inferred an objective standard of
financial competence from other parts of the Corporations Act, such as the accounts provisions and
the provisions relating to liability for insolvent trading. Section 180(1) uses the words “care and
diligence” but not “skill”. This may perhaps imply that there is still no objective standard of skill in
other than financial matters. But some parts of the Explanatory Memorandum to the Corporate Law
Reform Bill 1992 seemed to assume that an objective standard of skill has been achieved. The
resulting position is unclear, but probably does not enlarge the objective standard of skill outlined
below.
However, the situation will be different in relation to certain executive directors and other officers. The
degree of skill required of an executive director or other officer is measured objectively in relation to
matters that fall within the director’s special calling. A finance director will be assumed to have the
skill of a reasonably competent finance director and the standard is objective. The developing case
law in relation to the standard of skill expected of executive directors and other officers is explored in
section 5.2 below.
The broad legal content of the duty can be summarised by the following general propositions arising
from case law. The standards imposed by the statutory duty of care and diligence are essentially the
same as the standards imposed upon directors under the common law:


There is a core irreducible requirement that a director or officer be involved in the management
of the company and guide and monitor the activities of the company tested by what a
reasonable person of ordinary prudence would do.
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From that core irreducible requirement any additional skills and expertise that a director or
officer has should be factored in and the role that the director or officer performs in the
governance structure must also be assessed. See below the case example ASIC v Rich
involving Mr Greaves. However, a director appointed to a company because of special
expertise in an area of the company’s business is not relieved of the duty to pay attention to the
company’s affairs which might reasonably be expected to attract inquiry, even outside that area
of expertise.



A director must acquire an understanding of the business of the company and become familiar
with the fundamentals of the business of the company.



A director must remain informed about the activities of the company and monitor those
activities. A director is well advised to attend board meetings regularly.



A director must maintain familiarity with the financial status of the company and must have the
ability to read and understand the financial statements of the company. Directors need to be
able to form an opinion about the company’s solvency.



In determining whether the duty has been breached the foreseeable risk of harm must be
balanced against the potential benefits that could reasonably be expected to accrue from the
conduct.
Case examples
Breaches of duty by executives and directors of James Hardie
ASIC v Macdonald (No.11) (2009) 27 ACLC 522; Morley v ASIC (2010) 28 ACLC 1229; ASIC v Hellicar (2012) 286 ALR
501 and Shafron v ASIC (2012) 286 ALR 612
In an attempt to separate the liability for asbestos claims from James Hardie Industries Limited’s principal business, the
board of JHIL resolved to establish the Medical Research and Compensation Foundation. JHIL transferred the shares
in the two subsidiaries with exposure to asbestos claims to the Foundation, and agreed to provide limited funding for a
period, in return for a Deed of Covenant and Indemnity (DOCI) from the Foundation. The result was that the Foundation
would be responsible for all claims arising from asbestos exposure affecting the James Hardie group.
James Hardie then announced the establishment of the Foundation to the ASX, stating that it would have “sufficient
funds to satisfy all future legitimate claims”, was “fully funded”, “provided certainty for claimants and shareholders” and
was “the best resolution for all stakeholders”. Similar statements were repeated in subsequent ASX announcements
and investor presentations. Within a matter of months it became evident that the Foundation was substantially
underfunded.
ASIC brought civil proceedings against JHIL, its parent company (James Hardie Industries NV), seven non-executive
directors of JHIL, the former CEO, the former Company Secretary/General Counsel and the former CFO. The directors
all denied the inaccurate release had been tabled and approved, even though the minutes indicated that it had been.
Non-executive directors
The trial judge and the High Court found that at a meeting of the board of directors of JHIL on 15 February 2001, the
non-executive directors considered the draft announcement concerning the Foundation and held that they had breached
section 180(1) by voting to approve the draft announcement when they ought to have known that it was misleading
because of the unqualified statements it contained. Approval of the draft announcement was, in the circumstances
confronting JHIL in February 2011, a matter for the board.
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Two of the non-executive directors were based in the USA and attended the board meeting by telephone. They did not
ask to see the draft announcement. The trial judge and the High Court held they had breached section 180(1) by failing
to call for a copy of the draft announcement to familiarise themselves with the terms of the announcement, or by failing
to abstain from voting in favour of the resolution to approve the draft announcement.
Chief Executive Officer
The chief executive officer of JHIL (also a director of JHIL) was held by the trial judge to have breached section 180(1)
by voting to approve the draft announcement when he knew or ought to have known that it was misleading. He was
also held by the trial judge to have breached section 180(1) in other ways including by:


failing to advise the board that the draft announcement was expressed in too emphatic terms concerning the
adequacy of funding to meet all legitimate asbestos claims and was therefore misleading;



failing to advise the board that the reviews of the cash flow model underpinning the funding of the Foundation by
two advisers to JHIL were limited to reporting on the logical soundness and technical correctness of the model
and they had not verified, and had specifically been instructed not to consider, the key assumptions adopted by
the cash flow model;



in relation to the DOCI – failing to advise the chair or the board as to whether or not information about it was
required to be disclosed to ASX; failing to seek and consider advice and satisfy himself as to whether JHIL was
required to disclose the DOCI information to ASX; failing to resolve or determine that JHIL would disclose the
DOCI information to ASX; failing to raise with or propose to the chair or the board that they needed to consider
and determine whether or not to disclose the DOCI information to ASX, in circumstances where the chief
executive officer knew or ought to have known that if JHIL failed to disclose the DOCI information it risked
contravening the Corporations Act.;



approving for release the final ASX announcement, or failing to advise that the announcement not be released,
or that it be amended before being released to remove the matters that were false and misleading (the final ASX
announcement was in similar terms to the draft ASX announcement approved by the board of JHIL at its
meeting on 15 February 2001); and



making comments at a press conference that were false or misleading and potentially harmful to JHIL.

The chief executive officer did not appeal.
Chief financial officer
The chief financial officer was held by the trial judge to have breached section 180(1) by failing to advise the board that
the reviews of the cash flow model underpinning the funding of the Foundation by two advisers to JHIL were limited to
reporting on the logical soundness and technical correctness of the model and they had not verified, and had specifically
been instructed not to consider, the key assumptions adopted by the cash flow model, The chief financial officer
appealed to the NSW Court of Appeal unsuccessfully and did not appeal to the High Court.
Company secretary and general counsel
The company secretary and general counsel breached section 180(1) by:


failing to advise the board that the draft announcement was expressed in too emphatic terms concerning the
adequacy of funding to meet all legitimate asbestos claims and was therefore misleading;



in relation to the DOCI – failing to advise the chief executive officer that they needed to consider and determine
whether or not to disclose the DOCI information to ASX or failing to obtain advice for the chief executive officer
or the board, or failing to provide his own advice as to whether or not they were required to disclose the DOCI
information to ASX or failing to advise the chief executive officer or the board to resolve or determine that JHIL
would disclose the DOCI information to ASX, in circumstances where he knew or ought to have known that if
JHIL failed to disclose the DOCI information it risked contravening the Corporations Act; and
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failing to advise the board that the “best estimate” contained in material of an expert adviser and used as a basis
for the cash flow model of funding for the Foundation had not taken into account superimposed inflation (the
potential for the cost of asbestos claims to increase at a level exceeding the rate of inflation) and that a prudent
best estimate would have.

Breaches of duty by directors and executives of HIH Insurance Ltd
ASIC v Adler & Ors (2002) 41 ACSR 72 (appeal largely dismissed: Adler v ASIC (2003) 46 ACSR 504)
The facts of this case are set out in section 3.1 above. In relation to the payment of $10 million by HIHC to PEE and the
subsequent use of part of these funds to purchase shares in HIH, Santow J held that Adler had breached section 180(1).
A reasonably careful and diligent director or officer or HIH or HIHC in Adler’s position would not have caused or
procured the payment of $10 million by HIHC to PEE. To the extent to which almost $4 million was used for the purpose
of purchasing shares in HIH, not only did this materially prejudice the interests of HIH and HIHC it was also not
disclosed, as it should have been, to the other directors of HIH (other than Williams and Fodera) and nor was it
considered, as it should have been, by the investment committee of HIH. Santow J also held that the payment also
meant that Adler had breached section 181 (to duties to act in good faith in the best interests of the company and for a
proper purpose) and section 182 (the duty not to improperly use his position as a director). In relation to the use of the
part of the $10 million to invest in the unlisted technology and communications companies, Adler was found to have
breached his duty of care contained in section 180(1). At the time PEE acquired the shares in these companies from
Adler Corp, the companies were having cashflow difficulties, encountering difficulties in raising new capital and there
was a significant risk that each of the companies would fail. Santow J also held that Adler had breached sections 181,
182 and 183 in relation to these transactions (the finding in relation to section 183 was overturned on appeal). Finally, in
relation to PEE using part of the $10 million to make loans to associates of Adler and Adler Corp without any
documented obligation to pay interest and with no security, Santow J held Adler had again breached sections 180 to
183.
Williams was found to have breached section 180(1) in relation to the $10 million payment as he had failed to put in
place proper safeguards including independent appraisal of the investment by way of proper due diligence and also by
failing to ensure that before the investment was made, it was approved by the investment committee of HIH, if not the
board of directors. He failed to ensure that HIH complied with its own safeguards laid down for the approval of such an
investment.
Santow J held that Williams had not breached section 181 but that he had breached section 182 in that he improperly
used his position to gain an advantage for Adler and caused detriment to HIH and HIHC.
Santow J held that Fodera had breached section 180 in that he took no steps to have the investment submitted for
approval by the investment committee of HIH or the board of directors.
Breaches of duty by directors and executives of Centro Group
Australian Securities & Investments Commission v Healey (2011) 83 ACSR 484
ASIC brought proceedings against the CEO, non-executive directors and chief financial officer of the Centro group,
alleging failure to take all reasonable steps to ensure compliance with the companies’ financial reporting obligations
under the Corporations Act, and breaches of statutory duties of care and diligence. The allegations related to the
incorrect classification of substantial liabilities of about $2 billion as non-current liabilities, and failure to disclose
substantial post balance date guarantee liabilities in the annual financial statements of Centro Properties Group and
Centro Retail Group. The group’s auditors, PwC, the Audit Committee and the board all signed off on the accounts.
The CFO admitted contraventions of the statutory duty of care. The other directors contested the application. Justice
Middleton found that the directors had breached their duties. He ruled that the CFO (disqualified from managing
corporations for 2 years, no fine) and ex-CEO ($30,000) should have penalties/disqualification orders made against
them. In relation to the non-executive directors, whilst not relieving any of the non-executive directors from liability did
not impose any penalties. Each defendant was ordered to pay a portion of ASIC’s legal costs.
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The Centro decision clarified the legal standard of what is required of directors in relation to the approval of financial
statements. Directors must:


apply their own minds to, and carry out a careful review of, the proposed financial statements and directors’
report;



determine whether the information is consistent with the director’s knowledge of the company’s affairs, and that
they do not omit material matters known, or that should have been known, to the director;



know enough about conventional accounting practice concerning basic accounting concepts in accounts to
enable them to carry out their responsibilities adequately; and



make appropriate inquiries if they are uncertain.

5.2

The responsibilities of different types of directors

Non-executive directors
For a non-executive director, case law has not supplied an objective standard of the reasonably
competent director analogous to the reasonably competent member of a particular profession or
trade, against whom the conduct of a director can be measured when determining whether there has
been a breach of the duty of care, diligence and skill.
The standard of care and diligence for company directors is now set out in section 180(1) requiring
that an officer of a corporation shall at all times exercise a reasonable degree of care and diligence in
the exercise of his or her powers and the discharge of his or her duties. The legislation does not
expressly set any required degree of skill and it seems that as to the skill the case law will still apply.
The word “diligence” imports application of skill where required but says nothing as to the degree of
skill required. However, to understand the meaning of the section it is necessary to refer to the
standards embodied in the case law. Two cases which emphasise the increasing attention being
given by the courts to the position of non-executive directors are the decision in ASIC v MacDonald
(No.11) (2009) and ASIC v Healey (No.1) (2011) discussed in section 5.1.
Case example
Re D’Jan of London Ltd [1994] 1 BCLC 561
This case is an example of a director breaching his duty of care by not demonstrating an appropriate degree of
diligence. A director of a company signed an insurance policy which had been completed by another persona and which
the director did not read. The insurers repudiated liability under the policy on the ground that the proposal as signed by
the director contained inaccurate information. The liquidator of the company brought an action against the director
alleging breach of his duty of care. The court held that the director did not show reasonable diligence when he signed
the form. The court stated that it is not the case that a director must always read the whole of every document which he
or she signs. However, the insurance proposal was a simple document asking a few questions which the director was
the best person to answer.

Company chair and audit committee chair
There is a question whether a non-executive director who occupies the position such as chair of the
company and chair of the audit committee, is subject to a special standard of care, skill and diligence.
This question was explored in relation to Mr Greaves who was chair of One.Tel Ltd and also chair of
the finance and audit committee.
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Case example
Australian Securities & Investments Commission v Rich (2003) 44 ACSR 341
ASIC brought proceedings against several officers of One.Tel Ltd, including Greaves. ASIC alleged that Greaves had
special responsibilities beyond those of the other non-executive directors by reason of the additional positions he held
and also by reason of his qualifications, experience and expertise relative to the other directors (Greaves had been a
qualified chartered accountant and had substantial practical commercial experience in listed public companies as a
finance director or chief financial officer). In the case, Greaves sought to strike out that part of ASIC’s claim against him
which alleged he had special responsibilities. The special responsibilities related not to the duties of company
chairpersons generally, but to the duties of a company chairperson who is also chairperson of the audit committee,
having regard to the particular circumstances of the company and the person’s special qualifications.
The court held that Greaves application should be dismissed because ASIC’s claim disclosed a reasonable cause of
action. The court noted that there is a series of cases which hold that company chairpersons have specific authority of a
procedural kind when chairing meetings of directors or members. However, the court also referred to some other
decisions of courts which noted that chairpersons of listed companies may have functions and responsibilities which
extend beyond procedural matters relating to meetings. In addition, the court referred to two other forms of evidence
which ASIC intended to use in order to establish the special responsibilities imposed on Greaves. These were expert
opinion evidence of the responsibilities ordinarily undertaken by the chairpersons of listed public companies in Australia
and extracts from publications by learned commentators describing the customary responsibilities and the role of
chairpersons in listed public companies. The court stated that this evidence provided a reasonably arguable case for
the view that Greaves had the special responsibilities alleged by ASIC. Greaves subsequently agreed that he had
contravened section 180(1).

An issue not addressed by the court and which remains to be considered in future judgments, is the
extent to which the responsibilities of the chairperson can in part be based on any special skills and
experience the chair may have as well as any other positions of responsibility within the company
held by the chair, such as the chair of the audit committee. Although it may not be clear the extent to
which the special responsibilities which the court held applied to Greaves would apply to other
chairpersons, it does seem clear that the courts are recognising that chairpersons have additional
responsibilities.
Executive directors and other officers
The degree of skill required of an executive director is measured objectively in relation to board
matters and others that fall within the director’s special calling. Under the implied term in a contract of
employment of an executive director, the director would be taken to have promised the company that
they have the skills of a reasonably competent person in their category of appointment and that they
would act with reasonable care, diligence and skill, eg. an executive director appointed as finance
director impliedly promises that they have the skills of a reasonably competent finance director. The
standard is objective. Alleged breaches will be tested by reference to an objective body of knowledge
and expertise possessed by persons in the same recognised calling. For example, in Australian
Securities and Investments Commission v Rich (2009) 75 ACSR 1, the court accepted the evidence of
two experts regarding the role and responsibilities of a Managing Director & Chief Executive Officer
and a finance director of a listed company.
Case example
Australian Securities & Investments Commission v Vines (2003) 48 ACSR 322
Mr Vines was a director of GIO Insurance Ltd and CFO of the GIO group. GIO Insurance Ltd was the subject of a
takeover offer from the AMP Company Ltd. ASIC alleged that Vines had contravened the now repealed section 232(4)
of the then Corporations Law (that section provided that in the exercise of his or her powers in the discharge of his or
her duties, an officer of a corporation must exercise a degree of care and diligence that a reasonable person in a like
position in a corporation would exercise in the corporation’s circumstances). See now section 180.
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To establish that Vines was in breach of his duties as CFO of the company, ASIC wished to use expert evidence as to
what a reasonably competent CFO would do on stated assumptions. The court found that the position of CFO is a
recognised position in large corporations, such that there is identifiable specialised skill attaching to that office and held
that evidence was relevant to the determining of whether Vines breached his statutory duty of care and diligence.

The case law indicates that there is now a standard of skill for executive officers who are appointed to
a position requiring the exercise of skill, and that standard is reflected in the statutory duty of care and
diligence, notwithstanding the absence of the word “skill” in the statutory standard. While there may
be no universal formulation of a standard of skill for company directors, the position is different in
relation to a person appointed because of a special skill, such as a person appointed to the position of
chief financial officer.
5.3

Statutory business judgment rule

Section 180(2) contains a statutory business judgment rule. This section provides that a director or
other officer of a corporation who makes a business judgment (any decision to take or not take action
in respect of a matter relevant to the business operations of the corporation) is taken to meet the
requirements of the statutory duty of care and diligence in section 180(1) and the equivalent duties at
common law and in equity, in respect of the judgment if they:
(a)

make the judgment in good faith for a proper purpose;

(b)

do not have a material personal interest in the subject matter of the judgment;

(c)

inform themselves about the subject matter of the judgment to the extent they reasonably
believe to be appropriate; and

(d)

rationally believe that the judgment is in the best interests of the corporation.

Section 180(2) further provides that the director's or officer’s belief that the judgment is in the best
interests of the corporation is a rational one unless the belief is one that no reasonable person in their
position would hold.
The courts have held that the onus of proving the four criteria in section 180(2) is on the defendant.
Case examples
Australian Securities & Investments Commission v Rich (2009) 75 ACSR 1
ASIC alleged that in the period leading up to the cancellation of the proposed rights issue by One.Tel in 2001, Rich and
Silbermann failed to exercise due care and diligence as directors of One.Tel by not keeping the board of directors of
One.Tel sufficiently informed of material information about the financial condition, performance and prospects of
One.Tel. Further, it was alleged that Rich and Silbermann unreasonably exposed One.Tel and the group to a number of
business risks, principally around the payment of trade creditors. One.Tel had entered into contractual arrangements
with the carriers requiring recurrent payments; however as the market for carrier services was very competitive at this
time, One.Tel had succeeded in delaying payments to these carriers for extended periods of up to nine months. The
cash flow projections compiled by One.Tel assumed that this would continue. ASIC pleaded that this demonstrated a
failure of diligence and care, as without a legal restrain demand for payment by these carriers in accordance with their
legal terms would raise concerns about the vulnerability of One.Tel. It was this aspect in particular that raised the
possible application of the business judgment rule. In addition to denying that they had breached their duties, Rich and
Silbermann invoked the business judgment rule in respect of the alleged breaches of section 180(1).
A key issue in the judgment was ASIC’s failure to demonstrate that the financial position of One.Tel was as critical as it
alleged. In this sense, ASIC failed to show the unreasonableness of the officer’s actions. The court found that the
business judgment rule could apply to the management decisions made by Rich and Silbermann and that the defence
had a material impact upon their duty of care and diligence.
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Austin J stated that for section 180(2) to apply, the decision must be “consciously made” – the director or officer must
have “turned his or her mind to the matter”. This means that the “oversight” duties, including duties to monitor the
company’s affairs and policies and to maintain familiarity with the financial position of the company, are not protected by
section 180(2). These are not matters that involve a decision to take or not take action.
Austin J drew upon the American Law Institute precedent and stated that the reasonableness of the belief for the
purposes of section 180(2) should be assessed by reference to:







the importance of the business judgment to be made;
the time available for obtaining information;
the costs related to obtaining information;
the director’s or officer’s confidence in those exploring the matter;
the state of the company’s business at that time and the nature of competing demands on the board’s attention;
and
whether or not material information is reasonably available to the director.

Australian Securities & Investments Commission v Fortescue Metals Group Ltd (2011) 81 ACSR 563
ASIC alleged that Fortescue and its Managing Director & Chief Executive Officer and chairperson Mr Forrest
contravened section 1041H of the Corporations Act by representing that framework agreements were “binding”. ASIC
contended that these representations were misleading or deceptive. ASIC further alleged that they contravened their
duty of continuous disclosure to the market under section 674 of the Corporations Act by failing to correct the allegedly
false or misleading information. ASIC argued that if Fortescue contravened the Corporations Act, Mr Forrest was in
breach of section 180(1).
The Full Federal Court held that Mr Forrest could not rely on the statutory business judgment rule because:



the decision not to disclose the true effect of the agreement was not a business judgment; and
a decision not to make an accurate disclosure of the terms of a major contract is not a decision related to the
“business operations” of the company. It is a decision relating to compliance with the requirements of the
Corporations Act.

The decision of the Full Federal Court, which found that Fortescue and Mr Forrest had engaged in misleading and
deceptive conduct and therefore also contravened the continuous disclosure obligations was subsequently overturned
on appeal to the High Court. As Fortescue was found not to have contravened the Corporations Act, Mr Forrest was not
in breach of s.180(1) so reliance on the statutory business judgment rule was not addressed by the High Court.

6

Delegation and reliance

The law of directors’ duties has long recognised the practical reality that the role occupied by a
director in the governance structure necessitates recognition of the delegation of enquiries and the
practical need for the director to rely on officers and advisers in performing his or her function.
Section 198D(1) states that the directors of a company may delegate any of their powers to a
committee of directors or a director or an employee of the company or any other person unless the
company’s constitution provides otherwise The delegation must be recorded in the company’s minute
book. The delegate must exercise the powers delegated in accordance with any directions of the
directors, and the exercise of the power by the delegate is as effective as if the directors had
exercised it.
Once delegated, each director is responsible for the exercise of the power by the delegate as if the
directors themselves had exercised the power, unless the director believed on reasonable grounds:
(a)

at all times that the delegate would exercise the power in conformity with the duties imposed on
directors of the company by the Corporations Act and the company’s constitution (if any); and
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(b)

in good faith, and after making proper inquiry if the circumstances indicated the need for
inquiry, that the delegate was reliable and competent in relation to the power delegated.

Section 189 provides that if:
(a)

a director relies on information, or professional expert advice, given or prepared by: (i) an
employee of the corporation whom the director believes on reasonable grounds to be reliable
and competent in relation to the matters concerned; or (ii) a professional adviser or expert in
relation to matters that the director believes on reasonable grounds to be within the person’s
professional or expert competence; or (iii) another director or officer in relation to matters within
the director’s or officer’s authority; or (iv) a committee of directors on which the director did not
serve in relation to matters within the committee’s authority; and

(b)

the reliance was made in good faith and after making an independent assessment of the
information or advice, having regard to the director’s knowledge of the corporation and the
complexity of the structure and operations of the corporation; and

(c)

the reasonableness of the director’s reliance on the information or advice arises in proceedings
brought to determine whether a director has performed a duty under Part 2D.1 (which deals
with the duties and powers of officers) or an equivalent general law duty,

the director’s reliance on the information or advice is taken to be reasonable unless the contrary is
proved. The provision does not require the board to separately have the committee
recommendations reviewed by, for example, an independent expert, but it does require them to have
listened to and assessed what is being proposed by the committee. They must bring their own mind
to bear on the issue using such skill and judgment as they possess.
Of note is the words in the section “having regard to their knowledge of the corporation and the
complexity of the structure and operations of the corporation” – this would seem to contemplate that
the type of assessment may vary according to these factors. For example, if the position that the
director holds is that of finance director, then it is reasonable to suppose that information or advice of
a financial nature provided by others would be subject to more detailed scrutiny or assessment by that
director than information or advice provided on a matter that lies outside that particular director’s
expertise but which the director knows another director has the appropriate expertise to assess.
The director must also have a reasonable belief as to the competence of the person being relied upon
both generally and specifically in relation to that matter upon which they are providing advice.
In order to obtain the benefit of the presumption in section 189 (that there has been reasonable
reliance and therefore no breach of duty), the information or advice must be given or prepared by:
(a)

an employee of the corporation whom the director believes on reasonable grounds to be
reliable and competent in relation to the matters concerned;

(b)

a professional adviser or expert in relation to matters that the director believes on reasonable
grounds to be within the person's professional or expert competence;

(c)

another director or officer in relation to matters within the director's or officer's authority; or

(d)

a committee of directors on which the director did not serve in relation to matters within the
committee's authority.

Reasonableness of delegation and reliance will be determined in each case, but the following
principles may be important in determining reasonableness (taken from Justice Santow’s decision in
the Adler case as part of the HIH collapse):


the function that has been delegated is such that it is proper to leave it to the delegate;
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the extent to which the director is put on inquiry, or given the facts of a case, should have been
put on inquiry;



the relationship between the director and the delegate must be such that the director honestly
holds the belief that the delegate is trustworthy, competent and someone on whom reliance can
be placed. Knowledge that the delegate is dishonest or incompetent will make reliance
unreasonable;



the risk involved in the transaction and the nature of the transaction;



the extent of steps taken by the director, for example, inquiries made or other circumstances
leading the director to trust the delegate; and



the position of the director in the governance structure.

Even if the person to whom the director delegates his powers is not competent, it is still possible for
the director to avoid liability if the director reasonably believed, after having made proper inquiries in
good faith that the delegate is competent for the purpose of the delegation. The director must have an
ongoing belief that the delegate is competent therefore should in some way monitor the delegate’s
performance in carrying out the delegation. The level of supervision required will also depend on the
nature and circumstances of the corporation and the delegated power.
Although directors are expected to have sufficient knowledge to understand key financial concepts
they are permitted to rely on experts to prepare reports and advice however they must then
thoroughly review such advice themselves to arrive at their own belief. Directors must also be
confident as to the accuracy and reliability of the information provided by delegates when making an
independent assessment. If directors become aware of inconsistencies or areas of uncertainty they
are expected to raise questions and not simply rely on what is provided. Directors must carefully read
and understand financial statements before forming an opinion. Approving annual accounts is a core
function of directors which cannot be delegated.
Boards may create committees to delegate some of their powers and responsibilities to, in order to
provide specialist knowledge and to comply with ASX Corporate Governance Council Principles &
Recommendations. The creation of committee’s does not reduce the responsibilities of the board as
all directors are still required to bring their own mind to each issue. Directors not sitting on the
committee, including non-executive directors, cannot abrogate their responsibilities by delegating
them to a committee, they must maintain a general knowledge of those aspects and put questions to
the committee to form opinions based on their advice. Directors on such committees may find they
have a higher duty to remain informed rather than to delegate on issues relating to the committee’s
purpose. Directors must still adhere to the requirements to ensure that committees to whom they
delegate are competent and that the delegation is reasonable. Directors cannot simply rely on
information presented to them by committees or by those to whom they delegated their
responsibilities; they must verify it, ask questions or seek further information.
Case examples
The matters subject to the court’s scrutiny in both the Centro decision and the James Hardie decisions were considered
to be non-delegable matters. The facts of these cases are outlined in Section 5.1 above.
Centro decision
The Centro decision involved a failure to correctly characterise debt as short term in the company’s annual financial
statements and the failure to disclose guarantees given after the balance date in those annual financial statements. The
directors argued that consideration of those issues had been delegated to management and advisors and that they had
no notice of any issue that required follow-up.
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In this decision, approval of the annual financial statements of Centro was considered to be both an obligation that
arises in the context of the duty of care, skill and diligence as well as a specific statutory obligation imposed on the
director individually. Under section 295 of the Corporations Act, the directors’ declaration in relation to annual financial
statements must be to the effect that in the directors’ opinion the financial statements and notes are prepared in
accordance with the Corporations Act. This requirement means that the directors must individually adopt the annual
financial statements and it is not possible for the directors to completely delegate their review and consideration of the
financial statements.
James Hardie decisions
This case involved a finding by the trial judge of a non-delegable obligation where there was no statutory requirement for
a director to assume individual responsibility for a corporate action. The trial judge concluded that approval of the media
release in question was not a matter on which a director was entitled to rely on his or her co-directors. The trial judge
considered the media release was a key statement in relation to a highly significant restructure of the James Hardie
group and no member of the board was entitled to abdicate responsibility for the review of the statement by delegating
the review of it to a fellow director. The appeal decision did not greatly assist on this important point. The Court of
Appeal acknowledged that not every media announcement should go before the board but that on the assumption that it
did go before the board it would require a director to apply his or her mind to the release by the exercise of care, skill
and diligence.

7

Duty to avoid conflicts of interest

7.1

Introduction

The case law suggests that equity recognises the following principal rules:
(a)

the conflict rule – directors must not, in any matter falling within the scope of their service,
have a personal interest or inconsistent engagement with a third party, unless they have the
company's fully informed consent;

(b)

the profit rule – directors must not misuse their position for their own or a third party's possible
advantage, except with the company's fully informed consent, and therefore they must account
to the company for any gain which they make in connection with their fiduciary office; and

(c)

the misappropriation rule – directors must not misappropriate the company's property for their
own or a third party's benefit.

Whilst these rules are often applied together and in an overlapping fashion, they are conceptually
distinct from one another. These duties are owed to the company and not to parties with whom the
company deals, such as creditors and employees. Generally, directors do not owe their fiduciary
duties to members. However, there may be special circumstances which cause a fiduciary
relationship to arise, on the facts between directors and individual shareholders.
Provisions of the Corporations Act reinforce (but do not replace) the equitable principles regarding
fiduciary obligations, including the following:


sections 182 and 183 which deal with the improper use of position and information;



section 191 which imposes a statutory disclosure obligation on directors who have a material
personal interest in a matter that relates to the affairs of the company;
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section 195 which prohibits a director of a public company who has a material personal interest
from participating in the directors' decision;



Chapter 2E which deals with a public company or its child entity giving financial benefits to
related parties of the public company. Subject to important exceptions, a public company must
not give a financial benefit to a related party and an entity that the public company controls
must not give a financial benefit to a related party of the public company.;



Part 2D.2 Div 2 which deals with the giving of benefits to directors and officers on retirement or
loss of office; and



Part 7.11 Div 2A which deals with insider trading. Please note that the statutory prohibition on
insider trading has now evolved to such a degree that it really has no place in a discussion
about directors’ duties. The statutory prohibition no longer depends on the establishment of
any fiduciary or other connection between the trader and the relevant company.

7.2

The conflict rule

The conflict rule provides a general prohibition on directors placing themselves in a position of conflict
whereby a personal interest or duty conflicts with their duty to the company. The courts have adopted
a pragmatic approach to the scope of the conflict rule by requiring a "real sensible possibility of
conflict" before a breach may be established.
The conflict rule applies to an actual or possible conflict between the director’s duty to the company
and his or her personal interest. It also applies where a conflict arises between the director’s duty to
the company and their duty to someone else, for example, to another company of which he or she is a
director. A conflict of duties may arise where a director owes a duty of honesty to one company and a
duty of confidentiality to another company, in a situation where the two companies are engaged in a
transaction.
The conflict rule has its most obvious application in cases where a director enters into a transaction,
directly or indirectly, to which the company is a party. The clearest case of the director having a
conflict is when a director enters into a transaction with the company under which the director stands
to make a direct personal gain. Another category is where directors employ themselves to work for
reward for the company.
Where a director of company A is engaged in a transaction with company B of which they are also a
director, the director must make full disclosure of their interest and, in some cases, may be obliged to
abstain from taking part in the negotiations or voting on the transaction. What action, beyond
disclosure, the director must take varies from case to case depending on matters such as the degree
to which the director has been involved in the transaction and the gravity of possible outcomes for the
company. It may not be enough for the director to refrain from voting or absent themselves from the
meeting. The circumstances may require the director to take some positive action to suggest a
course of action to limit any possible harm to the company.
Case examples
Fitzsimmons v R (1997) 23 ACSR 355
Fitzsimmons, a director of one of the Duke group of companies, had also been appointed as a director of Kia Ora Gold
Corporations NL (Kia Ora). Information that had come to him in his capacity as a director of the Duke company had not
been passed on to Kia Ora. That information would have affected its decision relating to the transaction with the Duke
group. Fitzsimmons was held to be in breach of his duty towards Kia Ora. The Western Australian Court of Criminal
Appeal held that he could not avoid his obligations simply because he owed a duty to a company in the Duke group.
Justice Owen on behalf of the Western Australian court made these observations about the great difficulties that face a
director in this type of conflict situation:
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“Each case will depend on its own facts. A director who is confronted with a possible conflict must assess his or her
position. The minimum requirement will be disclosure of the interest. This is simply part of, or an extension of, the
statutory obligation that a director who is any way “interested” in a contract or proposed contract with the company must
declare the nature of the interest at a meeting of the directors...What action, above and beyond mere disclosure, the
director must take will vary from case to case depending on the subject matter, the state of knowledge of the adverse
information, the degree to which the director has been involved in the transaction, whether the director has been
promoting the cause, the gravity of the possible outcome, the exigencies and commercial reality of the situation and so
on. It may not be enough for the director simply to refrain from voting or even to absent himself or herself from the
meeting during discussion of the impugned business. The circumstances may require the director to take some positive
action to identify clearly the perceived conflict and to suggest a course of action to limit the possible damage.”
Permanent Building Society (in liq) v McGee (1993) 11 ACSR 260
The director of the building society was in a “position of power and influence” over the board of the building society. The
director did not vote on a proposed transaction in which the building society was to lend $1.5 million to a second
company. The director held a controlling interest in, and was chairman of, this second company. The second company
was not in a position to service or repay the loan and the director must have known this. Anderson J held that:
“...this is not a case in which mere disclosure of interest and abstention from voting was sufficient...it was his duty to take
positive steps to protect the interests of the plaintiff. At the very least, he was under an obligation to make full and frank
disclosure of the extent of the [second company’s] financial incapacity at that time. There was no doubt he could have
prevented the transaction [from] proceeding.”

For a director who is faced with a conflict scenario and who finds that they simply cannot “do nothing”,
the most sensible and practical option is to resign the position with an appropriate explanation as to
why that resignation is taking place.
It is not necessary that the conflict between interest and duty or duty and duty cause either a loss to
the company or a profit to the director.
As noted above, there are statutory provisions regarding interested directors and the case law
concerning the conflict rule has been supplemented by section 191. Section 191(1) provides that a
director of a company who has a “material personal interest” in a matter that relates to the affairs of
the company must give the other directors notice of the interest unless section 191(2) says otherwise.
Section 191(2) then sets out a list of circumstances where a director does not need to give notice of
an interest under section 191(1).
Section 195(1) provides that a director of a public company who has a material personal interest in a
matter that is being considered at a directors' meeting must not be present while the matter is being
considered at the meeting or vote on the matter unless section 195 allows the director to be present
or the interest does not need to be disclosed under section 191. Section 195 applies to every
meeting of the board, or of directors, of a public company. It therefore extends beyond board
meetings to meetings of committees of the board, such as the audit committee, the remuneration
committee and the nomination committee.
Like section 191, section 195 does not alter the equitable principles regarding conflicts of interest, but
merely adds to them. A director’s ability to participate in decision-making, and to vote, on a matter in
which the director has a material personal interest is governed in the first place by fiduciary principles
– in particular, the conflict rule as modified (if at all) by the company’s constitution. If a director has a
material personal interest and the company’s constitution does not permit the director to participate,
vote or to be counted in a quorum, the director will be precluded by fiduciary principles from taking
part and any decision in which he or she participates will be voidable by the company, unless the
approval of the members in general meeting is obtained.
ASIC has power to make specific declarations under section 196 if matters require urgent attention
and there are difficulties in establishing a quorum.
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7.3

Profit rule

The profit rule states that a fiduciary is accountable for profits made in connection with their fiduciary
office.
The profit rule attempts to ensure that when acting for the company, directors are not tempted by the
prospect of deriving benefits for themselves. This equitable principle applies even where the company
has not suffered any loss, indeed it may even have benefited. Further, there is a breach of duty even
if the transaction was fair from the company’s point of view. Directors must be seen to act in good
faith and without self-interest – they cannot place themselves in a position where it may appear that
they are motivated by considerations other than what is in the best interests of the company. Directors
may be able to avail themselves of section 1318, which permits the court to relieve them from liability
for breach of duty if it appears that they acted honestly, and, having regard to the circumstances of
the case, ought fairly to be excused. However acting honestly is insufficient to relieve directors of their
liability for breaches of their duty of care in situations in which the breach is significantly lower than the
standard or care and diligence required.
The application of the profit rule to company directors raises special problems because it seems to be
acknowledged that directors may make profits through investments and sometimes through their own
private businesses. There is no absolute duty on a director to abstain from engaging for their own
benefit in the same kind of business as that carried on by the company where there is no likelihood of
confidential company information being misused. Nevertheless:
(a)

directors are accountable to the company if they divert business opportunities away from the
company and into their own business;

(b)

it is no answer to a breach of fiduciary duty that the profit made was of a kind that the company
could not have obtained;

(c)

directors cannot avoid liability under the conflict or profit rules and retain the benefit of a
transaction by proving that the transaction was fair to the company; and

(d)

a director who derives an undisclosed personal benefit is in breach of duty, irrespective of
whether the company suffered loss as a result.

As noted above, the conflict and profit rules overlap, but are not co-extensive. Where the relief
sought is an account of profits, there must be a “sufficient connection” between the breach of the
conflict or profit rule and the profit derived. The content of the requirement for a “sufficient
connection” under both the conflict and profit rules was considered in the Streeter case discussed
below. Insofar as the profit rule is relied on, it is clear from the terms of the rule that there must be a
causal connection between the profit and use of the fiduciary office. However, what is a sufficient
connection between a profit and a breach of the conflict rule is not clear, although a mere temporal
connection would seem to be inadequate. The decision in that case distinguished between those
cases in which the fiduciary is under a positive duty to acquire or seek to acquire a particular benefit
or property for the company, and cases where he or she is not, noting that the Streeter case fell into
the category where there is no positive duty.
Important observations were also made in the Streeter case about the relevance of the fact that the
company may have been unable or unwilling to take up the opportunity. In the case of the profit rule,
it is irrelevant that the company to whom the duty is owed was unwilling, unlikely or unable to make
the profits for which an account is taken or that the fiduciary acted honestly and reasonably.
However, in the case of the conflict rule the position is more complex. Whether an opportunity was
actually or likely to be available to the company can be a relevant consideration in determining
whether a company has an “interest” which conflicts with that of the fiduciary (save where there is a
positive duty as mentioned above).
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Case example
Streeter & Ors v Western Areas Exploration Pty Ltd (No 2) (2011) 278 ALR 291
This was a borderline case on the question of breach of fiduciary duty, demonstrated by the fact that the Court was
divided 2:1 on the question of breach. McClure P (with whom Buss JA agreed) held that the directors (Streeter and
Cooper) had not breached their fiduciary duties to Western Areas Exploration Pty Ltd (WAE) except in one limited
respect which was irrelevant to the extensive relief claimed by WAE. Murphy JA on the other hand held that the
directors were in breach of their fiduciary duties and (but for the defence of laches) liable to account for WAE for the
profits claimed.
Mr Streeter and Mr Cooper were directors of WAE. A group of geologists calling themselves the Australian Nickel
Project Consultants (ANPC) were seeking a seed capitalist and a stockbroker for a proposed nickel project. An ANPC
representative met Mr Brailey, another director of WAE, in his capacity as a stockbroker. Mr Brailey introduced an
ANPC representative to Streeter who had a reputation as a successful major investor in mining in Western Australia.
Streeter proposed that WAE be used as the corporate vehicle for the ANPC project however, this was not acceptable to
ANPC. Streeter and Cooper then agreed with ANPC to form a new company named Western Areas NL (WANL) and
Streeter and Cooper were appointed to its board.
WAE’s only asset was a 70% interest in mining tenements in Cue. In February 2000, a company controlled by Streeter
acquired the remaining 30% interest in these tenements. Streeter did not advise Brailey that the 30% interest was up for
sale. In March 2000, the WAE board agreed to sell the 70% interest in the Cue tenements to WANL. In May 2000, the
shareholders of WAE received copies of the prospectus for WANL. By July 2000, WANL completed its capital raising
and was listed on ASX. Streeter contributed $300,000 seed capital for which he received WANL shares and options.
Cooper was also granted options. The 30% interest in the Cue tenements was assigned to WANL in exchange for
150,000 WANL shares being issued to Jungle Creek, a company controlled by Streeter.
Some years after the relevant projects had become highly profitable, WAE brought proceedings against Streeter and
Cooper alleging that they had breached their fiduciary duties as directors of WAE by diverting and using to their own
advantage the opportunity to avail of, or participate in, the ANPC project from WAE to WANL.
All of the judges emphasised the need in a case based on an alleged diversion of corporate opportunity to identify with
precision the corporate opportunity alleged to have been diverted, and whether it was an opportunity for the company
having regard to its actual or intended business. It was found as a fact that the ANPC representatives did not want to
use WAE, that there were substantial commercial and practical reasons for that view, and that ANPC would not have
used WAE. To the extent that Streeter had any ability to include WAE in the proposed venture, it was as a seed
capitalist rather than as the corporate vehicle for the project.
All members of the Court agreed that the question of the directors’ liability fell to be determined by reference to the
“conflict rule” and the “profit rule”. The conflict rule will require a fiduciary to account for a benefit obtained in
circumstances in which there is a conflict or real sensible possibility of conflict of interest. The profit rule will require a
fiduciary to account for a benefit obtained by reason of or by use of their fiduciary position or of opportunity or knowledge
resulting from it.
It was held, on the facts of the case, that the mere involvement of Streeter and Cooper in other mining companies,
including a start-up mining company in the market for capital with the object of listing, was not prohibited by the conflict
rule. That left for consideration whether, in the particular circumstances of the case, they were nevertheless in breach of
their fiduciary obligations in taking up the opportunity through the vehicle of WANL. It was held by a majority they were
not.
However, after Streeter and Cooper became directors of WANL there was a conflict of interest and duty (and duty and
duty) relating to the proposed transfer of WAE’s 70% interest in the Cue tenements. Mr Streeter and Mr Cooper were
acting in their capacity as directors on both sides of a transaction which was yet to be the subject of a final agreement.
Thus, Streeter and Cooper were in a position of conflict in that limited respect.
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However, it was held that the conflict did not entitle WAE to the profit the subject of the claim on the basis that there was
no sufficient connection between the conflict and the profit claimed by WAE. The conflict is directly connected with the
profit that flowed to WAE from the transfer of its 70% interest in the Cue tenements. However, the transfer was not an
essential part of the implementation of the ANPC proposal or the successful float of WANL. There was no finding that
Streeter’s financial support for the ANPC proposal was conditional on the vending in of the Cue tenements. The vendor
shares for the Cue tenements was an objectively undesirable add-on given in consideration for Mr Streeter’s financial
commitment. The profit actually received on the transaction resulting from Streeter’s (and Cooper’s) personal
investments in WANL was not attributable to, or relevantly connected with, the vending in of the Cue tenements.
Mr Streeter also breached his fiduciary duty in relation to Golden Granite’s 30% interest in the Cue tenements.
However, for the reasons given in relation to the Cue tenements, that breach is only sufficiently connected with the profit
from the 150,000 vendor shares attributable to the 30% interest.
The remaining issue was whether Brailey’s involvement in referring the ANPC representatives to Mr Streeter was itself a
“sufficient connection” between the profit for the initial shares and Streeter’s and Cooper’s positions as directors of WAE.
The majority held that it was not. The ANPC proposal was in the public domain. It came to Brailey’s attention in his
capacity as a stockbroker not in his capacity as a director of WAE. There was no finding that the ANPC proposal was
disclosed to Brailey to assist in finding a corporate vehicle. Streeter had (to Brailey’s knowledge) a potential interest in
the ANPC proposal in four capacities (director, major shareholder, creditor and sold funder of its operations from March
1998), three of which related solely to his personal interests. There was no finding that the ANPC representatives went
to see Streeter for any reason connected with WAE. The fiduciary relationship between Streeter and Cooper, and WAE,
did not prohibit them from pursuing their personal interest in the ANPC proposal. Accordingly, McLure P held, the
connection between the information and the fiduciary office was so tenuous and insignificant that there was no breach of
the profit (or conflict) rule. There was no sufficient connection between the profit from the initial shares and the role of
Streeter and Cooper as directors of WAE.

7.4

Misappropriation rule

A director may not apply company property either for the director's personal benefit, or for the benefit
of any other person, without the authority of the company.
This restrains directors from taking remuneration or other benefits from the company's resources
unless authorised by law, by the company's constitution or with the fully informed consent of the
company in general meeting (Corporations Act Part 2D.2). For listed companies, the ASX Listing
Rules require the approval of the general meeting of fees payable to directors (Listing Rule 10.17),
employee incentive schemes benefiting directors (Listing Rule 7.37) and termination benefits
exceeding a prescribed amount (Listing Rule 10.19).
The equitable principles which prevent a director from misappropriating property of the company are
supplemented by Chapter 2E, which prohibits a public company or its child entity from giving a
financial benefit to a related party of the public company (which includes directors of a public
company) unless member approval is obtained in accordance with the Corporations Act.
It is important to distinguish fiduciary principles from the law of breach of confidence. If confidential
information is disclosed to a person in circumstances which impose an obligation to respect its
confidential status, then the confidant must preserve the confidential character of the information and
the confider may take proceedings to restrain a breach of confidence. If the confidant is a director
and the confider is his or her company, then the confidant is subject to fiduciary constraints as well as
constraints imposed by the law of confidence.
7.5

Statutory provisions: improper use of position or information

Misuse of position
Section 182(1) provides that a director or other officer of a corporation must not improperly use their
position to gain an advantage for themselves or others or cause detriment to the corporation. Often
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this will overlap with the misuse of information provision (section 183) because directors can misuse
their position in order to gain information.
The following matters must be proved to establish a contravention of section 182:
(a)

the person in question was at the relevant time an officer or employee of the corporation;

(b)

the person made improper use of their position ('improper' is not defined but the High Court has
stated that the test of impropriety is objective. In particular, the Court dictated that "impropriety
consists in a breach of the standards of conduct that would be expected of a person in the
position of the alleged offender by reasonable persons with knowledge of the duties, powers
and authority of the position and the circumstances of the case");

(c)

the person made that improper use for the purpose of gaining an advantage or causing
detriment to the corporation; and

(d)

such an advantage was either for the officer or some other person.

Section 182(1) is a civil penalty provision and therefore the civil penalty remedies of pecuniary penalty
orders, disqualification orders and compensation orders discussed in section 3.3 above are available
to ASIC. However, criminal penalties for dishonest use of position can apply under section 184(2).
Misuse of information
Section 183(1) provides that a person who obtains information because they are or have been a
director or other officer of a corporation must not improperly use the information to gain an advantage
for themselves or someone else or cause detriment to the corporation.
The following matters must be proved to establish a contravention of section 183:
(a)

the person in question was at the relevant time an officer or employee of the corporation;

(b)

the person acquired the relevant information;

(c)

the person acquired that information by virtue of their position as officer or employee of the
corporation;

(d)

the person made improper use of the information;

(e)

the person made that improper use for the purpose of gaining an advantage (as long as the
purpose is there, it does not matter whether the advantage eventuates) or causing detriment to
the corporation; and

(f)

that such advantage was either for the officer or for some other person.

As with the conflict and profit rules discussed above, section 183 can apply to information which is not
confidential.
Section 183(1) is also a civil penalty provision and therefore the civil penalty remedies of pecuniary
penalty orders, disqualification orders and compensation orders discussed in section 3.3 above are
available to ASIC. However, criminal penalties for dishonest use of information can apply under
section 184(3).

8

Insolvent trading

This is an area of the law that causes considerable concern to directors of companies – the insolvent
trading provisions of the Corporations Act – sections 588G and 588H.
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A director has a positive duty to prevent insolvent trading under section 588G. Section 588G requires
a director of a company to prevent the company from incurring a debt if:
(a)

the company is already insolvent at the time the debt is incurred; or

(b)

by incurring that debt, or by incurring a range of debts including that debt, the company
becomes insolvent,

and, at the time of incurring the debt, there are reasonable grounds for suspecting that the company
is already insolvent, or would become insolvent by incurring the debt: section 588G(1).
Section 588G sets out two levels of contravention:
(a)

firstly, under section 588G(2), a civil penalty provision applies to a director who fails to prevent
the debt being incurred where they are aware that there are grounds for suspecting insolvency,
or where a reasonable person in a similar position would suspect insolvency; and

(b)

secondly, section 588G(3) sets out a criminal offence where: (i) a director suspected at the time
a company incurred the debt that the company was insolvent or would become insolvent as a
result of incurring the debt; and (ii) the director’s failure to prevent the company incurring the
debt was dishonest.

Section 588H provides a director with a number of defences to a civil claim for insolvent trading under
section 588G(2). Note that the business judgment rule in section 180(2) does not apply to a breach of
section 588G.
A director has a defence if it has proved that, at the time the debt was incurred, the director:
(a)

had reasonable grounds to expect, and did expect, that the company was solvent and would
remain solvent even if it incurred the debt, or incurred a range of debts including that debt
(section 588H(2));

(b)

had reasonable ground to believe, and did believe, that a competent and reliable person who
was responsible for providing adequate information about the company’s solvency was fulfilling
that responsibility, and the director expected that, based on the information that person
provided to the director, the company was, and would remain, solvent even if it incurred the
debt, or incurred a range of debts including that debt (section 588H(3));

(c)

because of illness or other good reason did not take part in the management of the company at
that time (section 588H(4)); or

(d)

took all reasonable steps to prevent the company incurring the debt. Matters that may be
considered when determining whether this defence is made out include but are not limited to
any action the director took to appoint an administrator to the company, when that action was
taken and the results of that action (section 588H(5) and (6)).

These defences do not apply to a criminal offence under section 588G(3).
Generally, a company is insolvent if it is unable to pay all its debts when they fall due. The company’s
ability to pay its debts should be determined by reference to the actual circumstances of the company.
Determining whether a company is insolvent predominantly involves applying a cash flow test. This
requires realistically assessing whether the company’s anticipated current and future cash flows will
be sufficient to enable current and future liabilities to be paid as and when they fall due for payment.
In addition, it may be relevant to look at the financial position of the company as a whole and consider
other commercial factors when assessing solvency (commonly referred to as the ‘balance sheet’ test).
For example, it may be relevant to consider:
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(a)

the company’s assets and liabilities as a whole, including the company’s ability to collect debts
owed to it within agreed terms, and whether arrangements have been negotiated with creditors
to defer payment of outstanding debts;

(b)

whether additional money can realistically be raised in a timely manner from the issue of
additional share capital, or from future borrowings; and

(c)

whether there are surplus assets that can be sold in a relatively short period of time to help pay
debts without damaging the company’s ability to trade and its ability to pay all its debts when
they fall due.

ASIC has published Regulatory Guide 217: Duty to prevent insolvent trading: Guide for directors. It
sets out key principles that directors should consider in carrying out their role. It notes that a director
is less likely to breach their duty to prevent insolvent trading where they take into account the
following key principles in carrying out their role:
(a)

a director must keep informed about the financial affairs of the company and regularly assess
the company’s solvency;

(b)

immediately on identifying concerns about the company’s financial viability, a director should
take positive steps to confirm the company’s financial position and realistically assess the
options available to deal with the company’s financial difficulties;

(c)

a director should obtain appropriate advice; and

(d)

a director should consider and act appropriately on advice received in a timely manner.

In assessing whether a director has breached their duty to prevent insolvent trading, ASIC states in
Regulatory Guide 217 that it will take into account the key principles set out above, and consider the
extent to which a director has followed them. A claim may be brought against a director for insolvent
trading by ASIC, a liquidator or a creditor of the company with the liquidator’s consent.
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Directors’ duties – practical tips
Remain informed

Make sure that you are familiar with your legal obligations as a director, and the legal obligations of
your company. Gilbert + Tobin provides its clients with alerts on current developments in different
areas of law and conducts seminars and briefings on changes to the law.

Establish procedures
and observe them

Read and understand the company’s constitution and governance documentation.

Understand the
company’s business

Become familiar with the fundamentals of the company’s business and the industry and environment
in which it operates.

Attend board meetings

Attend all board meetings unless illness or travel prevents this. If you consent to meetings being
held by telephone or video conference, make sure that you can fully participate by these means.

Bring your own mind
and speak up

You are required to make an informed and independent judgment on decisions put to the board.
Remaining silent does not indicate abstention from a decision.

Question management

Question information that is provided to you to make sure that it is truly representative of the
company’s position and do not blindly accept what you are told by management.

Read, understand and
focus on documents

Read, understand (with the knowledge that you have or should have a result of your position) and
focus on each document that comes before you before it is signed-off, approved or adopted.

Manage information
flow

Obtain enough information and the correct type of information to make decisions and to adequately
monitor the performance of the company and its management. Information overload is not a
defence.

Be financially literate

You are expected to be financially literate and have a basic knowledge of key accounting concepts,
such as the difference between current and non-current liabilities. Regular training is key to ensure
knowledge is sufficient and up to date. Approving the annual accounts is a core function of directors,
for which you have specific responsibility under the Corporations Act – that responsibility cannot be
delegated.

Regularly assess the
company’s solvency

Keep informed about the company’s financial affairs and regularly assess the company’s solvency.

Delegate responsibly

It is never acceptable to blindly delegate responsibility. You cannot rely on experts without any
independent thought or questioning. Set clear authorities. You are not entitled to delegate
responsibility for matters that are highly significant for the company.

Treat conflicts seriously

A company is entitled to the unbiased and independent judgment of each of its directors.

Seek advice

If special expertise is required, seek external advice from qualified people.

Protect yourself

Consider insurance arrangements and review D&O policies to check that they provide suitable
coverage. Consider whether you should ask for a Deed of Indemnity, Access and Insurance.
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Director's Disclosure Obligations
The Company is required under the ASX Listing Rules to disclose to ASX details of directors’ interests
in securities, and in contracts relevant to securities. The Company is also required to enter into an
agreement with directors under which directors are obliged to provide the necessary information to the
Company.
The following document sets out a director's disclosure obligations to enable the Company to comply
with the ASX Listing Rules. To assist in the notification process, directors should use the Director's
Declaration of Interest Form to provide the required information to the Company.
Please sign and return to the Company Secretary a copy of this document.
Initial disclosure
The director must provide to the Company Secretary the following information as at the date of
appointment:
(a)

details of all securities of the Company registered in the director's name. These details include
the number and class of the securities;

(b)

details of all securities of the Company not registered in the director's name but in which the
director has a relevant interest within the meaning of section 9 of the Corporations Act
(Relevant Interest). These details include the number and class of the securities, the name of
the registered holder and the circumstances giving rise to the Relevant Interest; and

(c)

details of all contracts (other than contracts to which the Company is a party) to which the
director is a party or under which the director is entitled to a benefit, and that confer a right to
call for or deliver shares in, debentures of, or interests in a managed investment scheme made
available by, the Company or a related body corporate within the meaning of section 9 of the
Corporations Act (Related Body Corporate). These details include the number and class of
the shares, debentures or interests, the name of the registered holder if the shares, debentures
or interests have been issued, details of the contract and the nature of the director's interest
under the contract.

The director must provide the required information as soon as reasonably possible after the date of
appointment and in any event no later than three business days after the date of appointment.
Ongoing disclosure
The director must provide to the Company Secretary the following information:
(a)

details of changes in securities of the Company registered in the director's name other than
changes occurring as a result of corporate actions by the Company. These details include the
date of the change, the number and class of the securities held before and after the change,
and the nature of the change (eg. on-market trade, off-market trade, exercise of options, issue
of securities under dividend reinvestment plan, participation in buy-back). The director must
also provide details of the consideration payable in connection with the change, or if a market
consideration is not payable, the value of the securities the subject of the change;

(b)

details of changes in securities of the Company not registered in the director's name but in
which the director has a Relevant Interest. These details shall include the date of the change,
the number and class of the securities held before and after the change, the name of the
registered holder before and after the change, the circumstances giving rise to the Relevant
Interest and the nature of the change (eg. on-market trade, off-market trade, exercise of
options, issue of securities under dividend reinvestment plan, participation in buy-back). The

Director's Disclosure Obligations
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director will also provide details of the consideration payable in connection with the change, or
if a market consideration is not payable, the value of the securities the subject of the change;
(c)

details of all changes to contracts (other than contracts to which the Company is a party) to
which the director is a party or under which the director is entitled to a benefit, and that confer a
right to call for or deliver shares in, debentures of, or interests in a managed investment
scheme made available by, the Company or a Related Body Corporate. These details include
the date of the change, the number and class of the shares, debentures or interests to which
the interest relates before and after the change, the name of the registered holder if the shares,
debentures or interests have been issued, details of the contract and the nature of the director's
interest under the contract; and

(d)

whether the trading in securities or contracts which resulted in the director being required to
make on-going disclosure detailed above:
(i)

occurred during a closed period (as that term is defined in the ASX Listing Rules) where
prior written clearance was required;

(ii)

if prior written clearance was required, whether that clearance was provided to allow the
trade to proceed; and

(iii)

if clearance was provided, on what date was it provided.

The director must provide to the Company Secretary the required information as soon as reasonably
possible after the date of the change and in any event:
(a)

if the director does not have a substantial holding, no later than three business days after the
change; or

(b)

if the director has, begins to have or ceases to have a substantial holding, the business day
after the change.

Final disclosure
The director must provide to the Company Secretary the following information upon the date of
ceasing to be a director:
(a)

details of all securities of the Company registered in the director's name. These details include
the number and class of the securities;

(b)

details of all securities of the Company not registered in the director's name but in which the
director has a Relevant Interest. These details include the number and class of the securities,
the name of the registered holder and the circumstances giving rise to the Relevant Interest;
and

(c)

details of all contracts (other than contracts to which the Company is a party) to which the
director is a party or under which the director is entitled to a benefit, and that confer a right to
call for or deliver shares in, debentures of, or interests in a managed investment scheme made
available by, the Company or a Related Body Corporate. These details include the number
and class of the shares, debentures or interest, the name of the registered holder if the shares,
debentures or interests have been issued, details of the contract and the nature of the interest
under the contract.

Director's Disclosure Obligations
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The director must provide the required information as soon as reasonably possible after the date of
ceasing to be a director and in any event no later than three business days after the date of ceasing
to be a director.
Agency
The director authorises the Company to give the information provided by the director to ASX on the
director's behalf and as the director's agent.
Other disclosure obligations
The director acknowledges that the above provisions relate specifically to disclosure requirements
under the ASX Listing Rules and that additional disclosure obligations arise under other provisions of
the Corporations Act including, for example, section 191.
The director acknowledges that from time to time their independence status, as determined by the
Board in accordance with the Company's Policy on Assessing the Independence of Directors, may
change. In the event of a change or of a potential change, the Director must immediately notify the
Board.
I have read and understood the contents of this document and agree to provide to the Company the
information set out in this document to enable the Company to comply with the ASX Listing Rules.

Signature: …………………………………….
Name: …………………………………………

Director's Disclosure Obligations

Date: …………………………………………
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Director's Declaration of Interest Form
1

Your details
Full name:
Date of appointment:
Usual residential
address:

Date and place of
birth:
Occupation:
Professional
qualification(s):

Directorships of other private or public companies:
Company

2

Date commenced

Date ceased

Initial and final director interest and independence status (please
only complete for your initial appointment or upon ceasing to be a director)

2.1

Director's interest
Please provide details of all of the following to enable the Company to comply with its
obligations under the ASX Listing Rules:
(a)

Company securities registered in your name.
These details include the number and class of the securities:
Number of securities:
Class of securities:

(b)

Company securities not registered in your name but in which you have a “relevant interest”
within the meaning of section 9 of the Corporations Act. These details include the number
and class of the securities, the name of the registered holder and the circumstances giving
rise to the relevant interest:

Director's Declaration of Interest Form
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Name of registered holder:
Nature of interest (circumstances giving rise to the relevant interest):
Number of securities:
Class of securities:

(c)

contracts to which you are a party or under which you are entitled to a benefit, and that
confer a right to call for or deliver shares in, debentures of, or interests in a managed
investment scheme made available by the Company or a related body corporate within the
meaning of section 9 of the Corporations Act. These details include the number and class
of the shares, debentures or interests, the name of the registered holder if the shares,
debentures or interests have been issued, details of the contract and the nature of your
interest under the contract:
Detail of contract:
Nature of interest:
Name of registered holder (if issued securities):
Number of securities to which interest relates:
Class of securities to which interest relates:

2.2

Director's independence:

For new director appointments:
1

Please provide all information which may affect your independence (see the Company's Policy
on Assessing the Independence of Directors):

2

Please disclose any amount (other than wages or salary) that has been paid or agreed to be
paid to you in cash or shares or other consideration during the past three years for services
rendered by you in connection with the Company:

3

Change in director's interest and independence status (to be
completed for ongoing changes)

3.1

Director's interest
Please provide details of all of the following to enable the Company to comply with its
obligations under the ASX Listing Rules:

Director's Declaration of Interest Form
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(a)

If the change relates to Company securities registered in your name, please provide
details including the number and class of the securities, the nature of the change (eg. onmarket trade, off-market trade, exercise of options, issue of securities under dividend
reinvestment plan, participation in buy-back):
Number of securities:
Class of securities:
Number acquired:
Number disposed:
Nature of change:

(b)

If the change relates to Company securities not registered in your name but in which you
have a “relevant interest” within the meaning of section 9 of the Corporations Act, please
provide details including the number and class of the securities, the name of the
registered holder and the circumstances giving rise to the relevant interest:
Number of securities:
Class of securities:
Name of registered holder:
Nature of indirect interest (circumstances giving rise to the relevant interest):

(c)

If the change relates to contracts to which you are a party or under which you are entitled
to a benefit and that confer a right to call for or deliver shares in, debentures of, or
interests in a managed investment scheme made available by the Company or a related
body corporate within the meaning of section 9 of the Corporations Act, please provide
details including the number and class of the shares, debentures or interests, the name of
the registered holder if the shares, debentures or interests have been issued , details of
the contract and the nature of your interest under the contract:
Number of securities:
Class of securities:
Name of registered holder (if issued securities):
Details of the contract:
Nature of interest:

(d)

Closed period
Did the change in the interests in the securities or contracts detailed above occur during a
closed period where prior written clearance was required?
If so, was prior written clearance provided to allow the trade to proceed during this
period?
If prior written clearance was provided, on what date was this provided?

In relation to the information provided in (a), (b) and (c) above, please also provide the following
details:

Director's Declaration of Interest Form
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Date of change:
The amount paid or received for those securities (if
consideration is non-cash, provide details and estimated
valuation):
Number of securities held by the relevant person (directly or
indirectly) before and after the change:

Before:

After:

 beginning to have a
substantial holding

Does this change in interest result in:

 ceasing to have a substantial
holding
 movement of at least 1% in
your substantial holding
 a takeover bid for securities
of the Company

3.2

Director's independence

If this notification refers to a change in independence status:
1

Please provide all information which may have affected your independence (see the
Company's Policy on Assessing the Independence of Directors):

2

Please disclose any amount (other than wages or salary) that has been paid or agreed to be
paid to you in cash or shares or other consideration during the past three years for services
rendered by you in connection with the Company:

Declaration
I declare that the answers I have given to the above questions and any other information I have given
or will give in connection with any of those questions, are (and when given, will be) true, complete and
accurate to the best of my knowledge, information and belief, following due enquiries.

Signed: ………………………………..

Name: ………………………………… Date: …………………………………..

Director's Declaration of Interest Form
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Process for Performance Evaluations
Board
The Chair has the overall responsibility for evaluating the Board and, when deemed appropriate,
Board committees and individual directors. The process employed by the Company for evaluating the
performance of the Board, individual directors and any applicable committees is:
(a)

A questionnaire is prepared by the Company Secretary and circulated to each director for
completion. The questionnaire includes questions addressing:
(i)

the effectiveness of the Board and each committee in meeting the requirements of its
charter;

(ii)

whether the Board and each committee has members with the appropriate mix of skills,
diversity and experience to properly perform their functions;

(iii)

the contribution made by each director at meetings and in carrying out their
responsibilities as directors generally, including preparing for meetings;

(iv)

whether adequate time is being allocated to Company matters, taking into account each
director’s other commitments;

(v)

the independence of each non-executive director, taking into account the director’s other
interests, relationships and directorships; and

(vi)

whether the content and timeliness of agendas, papers and presentations provided to the
Board and each committee are adequate for them properly to perform their functions.

(b)

The Company Secretary then summarises and collates the responses to the questionnaires
and reports back to the Chair; and

(c)

The Chair discusses the responses to the questionnaire with the Board, addresses any issues
as required and meets with directors individually if required.

Chair
The Chair of the Audit and Risk Committee is responsible for evaluating the performance of the Chair
after having canvassed the views of the other directors.
Senior executives
The Managing Director is responsible for evaluating the performance of senior executives on an
annual basis. The Managing Director holds individual meetings with each senior executive to review
performance, during which the senior executive’s performance is reviewed against KPI’s set at the
previous evaluation and KPI’s for the following period are established.
The Nomination and Remuneration Committee is responsible for evaluating the Managing Director.
During this review, the Managing Director is evaluated against KPI’s set for the previous period, and
KPI’s for the following period are established.

Process for Performance Evaluations
Principle 1: Lay solid foundations for management and oversight
Recommendation 1.3
Disclosure: Corporate governance statement – as to whether obtained or not
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Appointments
Process for Performance Evaluations
Principle 1: Lay solid foundations for management and oversight
Recommendation 1.3
Disclosure: Corporate governance statement – as to whether obtained or not
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Non-executive director letter of appointment
Place this letter on Company letterhead. The Director’s Pack is to accompany this letter
[date]
[insert director name and address]
Dear [insert]
Appointment as non-executive director
On behalf of Arafura Resources Limited (Company) I have pleasure confirming your appointment to
the Board of the Company as a non-executive director [and Chair].
1

A list of the current members of the Board (including you) and their contact details is provided in
the Director's Pack which accompanies and forms part of this letter.

2

Your induction will occur on [insert] in accordance with the Induction program contained in the
Director's Pack.

3

[The following special duties or arrangements are attached to your position as a non-executive
director of the Company. Insert any requirements including memberships.]

4

Your term of appointment is in accordance with the Company's Constitution a copy of which is
enclosed in the Director's Pack.

5

Your appointment as a non-executive director is contingent upon fulfilment of your obligations
and your successful election by shareholders of the Company, subject to the ASX Listing Rules
and the Corporations Act. [Continuation of your appointment as Chair is contingent upon your
re-appointment by the Board].

6

You agree to apply yourself and discharge your duties as a non-executive director in
accordance with the Constitution of the Company and the Corporations Act. You are expected
to attend:

7

(a)

regular Board meetings and to ensure you have read and understood all papers and
information provided to you in relation to each Board meeting and undertake such
additional enquiries as you deem necessary and appropriate to be informed of the
Company’s financial and operational performance. It is envisaged this will involve an
average time commitment of [insert] hours per month;

(b)

the annual general meeting of the Company;

(c)

the annual Board day; and

(d)

a site visit (if applicable).

By accepting this appointment you have confirmed you are able to allocate sufficient time to
meet the expectations of your role. You should seek the agreement of [the Chair] before you
accept any additional commitments that may affect the time allocated to your role as a nonexecutive director of the Company.

Non-executive director letter of appointment
Principle 1: Lay solid foundations for management and oversight
Recommendation 1.3
Disclosure: Corporate governance statement – as to whether obtained or not
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[You have agreed to become a member of and to attend the relevant meetings of the Audit and
Risk Committee / Nomination and Remuneration Committee]. A copy of the [Audit and Risk
Committee Charter / Nomination and Remuneration Committee Charter] is enclosed in the
Director's Pack.] During your term in office, the Company may request you to be a member of
[additional committees / any one or more committees, including but not limited to, the Audit and
Risk Committee, the Nomination and Remuneration Committee,] as may be established by the
Company when it sees fit or as required by law. Upon your appointment to any one or more
committees, you will be provided with the appropriate committee charter which sets out the
functions of that committee.
8

You will receive a director's fee of $[[insert] per annum (plus statutory superannuation)]. You
are entitled to fees or other amounts as the Board determines where you perform special duties
or otherwise perform services outside the scope of the ordinary duties of a director. You may
also be reimbursed for out of pocket expenses incurred as a result of your directorship or any
special duties.

9

A summary of the duties of directors accompanies this letter (See A Guide to Directors’ Duties
in the Director's Pack). Some of the specific powers and duties of directors and management of
the Company are set out in the Company’s Board Charter (contained in the Director's Pack).
To assist in understanding the structure of the Company, an Organisational chart of
management structure is enclosed in the Director's Pack.

10

The Company’s policy on seeking independent professional advice in your capacity as a
director of the Company is outlined in the Company’s Board Charter, contained in the Director’s
Pack.

11

You are required to disclose to the Company your interests and any matters [(excluding those
matters which may be subject to legal professional privilege)] [Note: The highlighted text
should only be included with the approval of the Chairman] which affect your independence. At
first instance, this disclosure occurs by completion of the Director's declaration of interest form
contained in the Director's Pack. However, you are required to update this form and notify the
Company anytime there is any change in these interests. In particular, you are required to
notify the Company Secretary of any changes to securities you hold in the Company no later
than 3 business days after the change or, in the event you begin to have or cease to have a
substantial holding, the business day after the change.
A change in your interests could also affect your independence. Your independence is to be
assessed in accordance with the Company's Policy on Assessing the Independence of
Directors, a copy of which is contained in the Director's Pack.
Your disclosure obligations are set out in the document, Director's disclosure obligations
contained in the Director's Pack. Please sign the duplicate copy of this document,
acknowledging you have read and understood these obligations and return it to the Company.
Please also complete and return the Director's declaration of interest form (contained in the
Director's Pack).

12

You are required to comply with the Securities Trading Policy, enclosed in the Director's Pack.
[If relevant, include wording re: share qualifications and dealings in related financial instruments
including notification, if appropriate].

13

You are also required to comply with the Company's Code of Conduct, Nominee Director Policy
(if applicable) and the Company's Diversity Policy enclosed in the Director's Pack.

14

Any confidential information which may come to your knowledge in the performance of your
duties as a director of the Company must not be divulged, except so far as:
(a)

may be necessary in connection with the proper performance of your duties to the
Company;

Non-executive director letter of appointment
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(b)

the Company may from time to time authorise and that you will take all reasonable
precautions as may be necessary to maintain the secrecy and confidentiality of all
confidential information of the Company; or

(c)

you may be required by law to disclose.

15

You will not, except with the prior written consent of the Company, be in any way connected
with or interested in any business in competition with that of the Company or its subsidiaries
[(other than as a provider of legal services)] [Note: The highlighted text should only be
included with the approval of the Chairman]. This does not prevent you from holding equity in
other companies.

16

The office you hold as a director becomes vacant in the following circumstances:
(a)

you cease to be a director under any provision of the Corporations Act;

(b)

you become bankrupt or make any arrangement or composition with your creditors
generally;

(c)

you become prohibited from being a director by reason of any order made under the
Corporations Act;

(d)

you become of unsound mind or a person whose person or estate is liable to be dealt
with in any way under the law relating to mental health;

(e)

you resign your office by notice in writing to the Company;

(f)

you are removed from office by resolution of the Company;

(g)

you are not re-elected to office; or

(h)

any other circumstances as specified in the Company's Constitution.

17

You will be included in any directors’ and officers’ liability insurance, which the Company is able
to obtain on reasonable endeavours and at a cost considered reasonable in the Company's
circumstances.

18

A copy of the Deed of Indemnity, Access and Insurance you have entered into with the
Company is enclosed in the Director's Pack.

19

Please provide us with a signed Consent to use technology (contained in the Director's Pack).
This is a standing consent required to hold Directors' meetings through the use of technology.

20

We also take this opportunity to provide you with the following Company policies (all contained
in the Director's Pack):

21

(a)

Policy on Continuous Disclosure; and

(b)

Whistleblower Policy.

It is agreed that this is a contract for services and is not a contract of employment.

Please acknowledge your acceptance by signing where indicated below.

Non-executive director letter of appointment
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Yours sincerely

[insert]
[Chair/Director]

I agree to the terms of this letter of appointment and acknowledge I have received the Director's Pack
and all of its contents.

[insert name of director]
Dated: [date]

Non-executive director letter of appointment
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Audit index and user guide
Issues and documentation relating to the Audit and Risk Committee's functions, procedures
and responsibilities.

Index

How to Use

Audit and Risk Committee Charter

Refer to at each Audit and Risk Committee
meeting

External auditor
Procedure for the Selection, Appointment
and Rotation of External Auditor
Other

Audit index and user guide

Audit and Risk Committee to use for the annual
review of the external auditor
File any other documents relevant to the Audit
and Risk Committee and its functions here.
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Audit and Risk Committee Charter

Audit and Risk Committee Charter
Arafura Resources Limited ACN 080 933 455 (Company)

1

Composition

The Audit and Risk Committee shall be structured so that it has at least three members, all of whom
are non-executive directors, and a majority of whom are independent. The Chair of the Audit and
Risk Committee must be independent and not also Chair of the Board.
All members of the Audit and Risk Committee must be financially literate (that is, be able to read and
understand financial statements); at least one member must have relevant qualifications and
experience (that is, should be a qualified accountant or other finance professional with experience of
financial and accounting matters); and some members should have an understanding of the industry
in which the Company operates.
From time to time, non-Audit and Risk Committee members may be invited to attend meetings of the
Audit and Risk Committee, if it is considered appropriate.

2

Role

The role of the Audit and Risk Committee is to review and make recommendations to the Board in
relation to:
the adequacy of the Company’s corporate reporting processes;
(a)

whether the Company’s financial statements reflect the understanding of the Board, and
otherwise provide a true and fair view of, the financial position and performance of the
Company;

(b)

the appropriateness of the accounting judgments or choices exercised by management in
preparing the Company’s financial statements;

(c)

the appointment or removal of the external auditor, the rotation of the audit engagement
partner, the scope and adequacy of the external audit, the independence and performance of
the external auditor and any proposal for the external auditor to provide non-audit services and
whether it might compromise the independence of the external auditor;

(d)

the Company’s internal financial control system and, unless expressly addressed by a separate
risk committee, oversee the Company’s risk management framework;

(e)

compliance with the Company's Code of Conduct and Whistleblower Policy; and

(f)

if the Company has an internal audit function:
(i)

the appointment or removal of the head of internal audit;

(ii)

the scope and adequacy of the internal audit work plan; and

(iii)

the objectivity and performance of the internal audit function; and

Audit and Risk Committee Charter
Principle 4: Safeguard integrity in corporate reporting
Recommendation 4.1
Disclosure: Website in a clearly marked corporate governance section
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(g)

the adequacy of the Company’s processes for managing risk,

(h)

any incident involving fraud or other break down of the Company’s internal controls; and

(i)

the Company’s insurance program, having regard to the Company’s business and the insurable
risks associated with its business.

(j)

perform such other functions as assigned by law or the Company's Constitution.

Ultimate responsibility for a Company’s financial statements and the Company’s risk management
framework rests with the full Board.

3

Operations

The Audit and Risk Committee meets at least once every quarter, with further meetings on an as
required basis. Minutes of all meetings of the Audit and Risk Committee must be kept. The minutes
must be tabled at a meeting of the full Board as soon as practically possible, and a report of actions
taken by the Audit and Risk Committee also given by the Chair of the Audit and Risk Committee at
each subsequent meeting of the full Board. Audit and Risk Committee meetings will be governed by
the same rules, as set out in the Company's Constitution as they apply to the meetings of the Board.

4

Responsibilities

Annual responsibilities of the Audit and Risk Committee are as set out in the Audit and Risk
Committee Charter – annual action points (attached).

5

Authority and resources

The Company is to provide the Audit and Risk Committee with sufficient resources to undertake its
duties, including provision of educational information on accounting policies and other financial topics
relevant to the Company, and such other relevant materials requested by the Audit and Risk
Committee.
The Audit and Risk Committee has rights of access to management and has the authority to seek
explanations and additional information from the Company's external auditors, without management
present, when required. The Audit and Risk Committee does meet with the Company’s external
auditors without management present in relation to the Company’s half-yearly and annual accounts.
The Audit and Risk Committee has the power to conduct or authorise investigations into any matters
within the Audit and Risk Committee's scope of responsibilities. The Audit and Risk Committee has
the authority, as it deems necessary or appropriate, to retain independent legal, accounting or other
advisors.

6

Reporting to the Board and shareholders

The Audit and Risk Committee is to provide a verbal report to the Board, at least annually, on the
following matters:
(a)

assessment of whether external reporting is consistent with Audit and Risk Committee
members' information and knowledge and is adequate for shareholder needs;

(b)

assessment of the management processes supporting external reporting;
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(c)

recommendations for amending the Company's Procedure for the Selection, Appointment and
Rotation of the External Auditor;

(d)

recommendations for the appointment or, if necessary, the removal of the external auditor;

(e)

assessment of the independence of the external auditors. Where the external auditor provides
non-audit services, the report should state whether the Board is satisfied that provision of those
services has not compromised the auditor's independence;

(f)

assessment of the performance and objectivity of the internal audit function (if any);

(g)

the results of the Board's review of the Company’s risk management framework and internal
control systems; and

(h)

the results of the Audit and Risk Committee’s review of this Audit and Risk Committee Charter.

The Chair of the Audit and Risk Committee, if appointed, is to be present at the annual general
meeting to answer questions, through the Chair of the Board.

7

Review of Charter

The Audit and Risk Committee will review this Audit and Risk Committee Charter at least annually,
and update it as required.

Audit and Risk Committee Charter
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Audit and Risk Committee Charter – annual action points
Financial reporting and internal controls


Review half-year, annual and, if applicable, quarterly financial statements



Review compliance with relevant statutory and regulatory requirements



Assess management's selection of accounting policies and principles



Consider the external audit of the financial statements and the external auditor's report thereon
including an assessment of whether external reporting is consistent with Audit and Risk
Committee members' information and knowledge



Consider internal controls including the Company's policies and procedures to assess, monitor
and manage financial risks including tax risk (and other business risks if authorised)

Annual meeting with external auditor


Discuss the Company's choice of accounting policies and methods, and any recommended
changes



Discuss the adequacy and effectiveness of the Company's internal controls



Discuss any significant findings and recommendations of the external auditor and
management's response to those findings and recommendations



Discuss any difficulties or disputes with management encountered during the course of the
audit including any restrictions or access to required information

External auditor


Review the Company's Procedure for the Selection, Appointment and Rotation of External
Auditor



Recommend to the Board to appoint and, if necessary, remove the external auditor and
approve the terms on which the external auditor is engaged



Establish/review permissible services that the external auditor may perform for the Company
and pre-approve all audit/non-audit services



Confirm the independence of the external auditor, including reviewing the external auditor's
non-audit services and related fees



Ensure external auditor is given notice of all general meetings and is requested to attend AGM

Internal communications and reporting


Provide the verbal report described in clause 6 of the Audit and Risk Committee Charter



Regularly update the Board about Audit and Risk Committee activities and make appropriate
recommendations



Ensure the Board is fully aware of matters which may significantly impact the financial
conditions or affairs of the business

Audit and Risk Committee Charter – annual action points
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Risk


Evaluate the adequacy and effectiveness of the Company’s risk management framework



Identify material changes to the Company’s risk profile



Formulate an action plan to address areas of perceived risk and monitor implementation
programs



Review and make recommendations on the strategic direction, objectives and effectiveness of
the Company’s risk management framework



Consider internal controls, including the Company’s policies and procedures to assess, monitor
and manage risks.

Other


Verify the composition of the Audit and Risk Committee function is in accordance with the Audit
and Risk Committee Charter



Review the independence of each Audit and Risk Committee member based on the Company's
Policy on Assessing the Independence of Directors



Review the Audit and Risk Committee Charter and Action Points at least annually, and update
as required



Develop and oversee procedures for treating complaints or employee concerns received by the
Company regarding accounting, internal accounting controls, auditing matters and breaches of
the Company's Code of Conduct



Consider continuous disclosure requirements with regard to corporate reporting

Audit and Risk Committee Charter – annual action points
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External Auditor
Audit and Risk Committee Charter – annual action points
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Procedure for the Selection, Appointment and Rotation of External
Auditor
1

Responsibility

The Board is responsible for the initial appointment of the external auditor and the appointment of a
new external auditor when any vacancy arises, as per the recommendations of the Audit and Risk
Committee. Any appointment made by the Board is subject to confirmation by shareholders at the
next annual general meeting of the Company.

2

Selection criteria

2.1

Mandatory criteria

Candidates for the position of external auditor of the Company must be able to demonstrate complete
independence from the Company, and an ability to maintain independence through the engagement
period. Further, the successful candidate must have arrangements in place for the rotation of the audit
engagement partner in accordance with professional standards as current from time to time, including
part 2M.4 Division 5 of the Corporations Act 2001 (Cth).
2.2

Other criteria

Other than the mandatory criteria mentioned above, the Board may select an external auditor based
on criteria relevant to the business of the Company such as experience in the industry in which the
Company operates, references, cost, internal governance processes and any other matters deemed
relevant by the Board. The Board may consider the matters outlined in the Australian Securities and
Investments Commission Information Sheet 196 Audit quality: The role of directors and audit
committees under the heading “Assessing potential and continuing auditors”.

3

Review

The Audit and Risk Committee may review the performance of the external auditor on an annual basis
and make any recommendations to the Board. The Audit and Risk Committee may refer to the
matters outlined in the Australian Securities and Investments Commission Information Sheet 196
Audit quality: The role of directors and audit committees under the heading “Assessing potential and
continuing auditors” when reviewing the performance of the external auditor.

Procedure for the Selection, Appointment and Rotation of External Auditor
Principle 4: Safeguard integrity in corporate reporting
Recommendation 4.1
Disclosure: Website in a clearly marked corporate governance section
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CEO (or equivalent) & CFO (or equivalent) declaration –
Recommendation 4.2 and section 295A Corporations Act
Important Note: This declaration is separate and additional to the directors’ declaration required
under section 295(4) of the Corporations Act 2001 (Cth).

To the Board of Directors
[Financial year/Half year/Quarter] ending on [insert date] (Financial Period)
ASX Corporate Governance Principle 4, Recommendation 4.2 and section 295A Corporations
Act
I, Gavin Lockyer, in my capacity as Managing Director of Arafura Resources Limited ACN 080 933
455 (Company) and I, Peter Sherrington, in my capacity as Chief Financial Officer of the Company,
confirm that:
(a)

(b)

in my opinion:
(i)

the financial records of the Company for the Financial Period have been properly
maintained in accordance with section 286 of the Corporations Act 2001 (Cth)
(Corporations Act);

(ii)

the financial statements, and the notes referred to in section 295(3)(b) of the
Corporations Act for the Financial Period comply with the appropriate accounting
standards;

(iii)

the financial statements and notes for the Financial Period give a true and fair view of the
financial position and performance of the Company [and consolidated entity]; and

(iv)

there are reasonable grounds to believe that the Company will be able to pay its debts as
and when they become due and payable.

the opinion in paragraph (a) above has been formed on the basis of a sound system of risk
management and internal control which is operating effectively.

________________________

_______________________

Gavin Lockyer
Managing Director

Peter Sherrington
Chief Financial Officer

Date:

Date:

CEO (or equivalent) & CFO (or equivalent) declaration – Recommendation 4.2 and section 295A Corporations Act
Principle 4: Safeguard integrity in corporate reporting
Recommendation 4.2
Disclosure: Corporate Governance Statement – as to whether received or not
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Other
© Gilbert + Tobin 2011

Nomination index and user guide
Issues and documentation relating to the Nomination and Remuneration Committee's
functions, procedures and responsibilities.

Index

How to Use

Nomination and Remuneration Committee
Charter

Refer to at each Nomination and Remuneration
Committee meeting

Policies, plans and programs
Policy and Procedure for Selection and
(Re)appointment of Directors

Nomination and Remuneration Committee to use
when considering the appointment of new
directors

Succession Plans

For reference

Induction Program

To be used when new directors or senior
executives appointed

Board Skills Matrix

To be used to identify collective Board skills (and
any gaps in skills).

Director Training

Nomination index and user guide

File all documents relevant to the on-going
training of directors here.
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Nomination and Remuneration Committee Charter
Nomination index and user guide
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Nomination and Remuneration Committee Charter
Arafura Resources Limited ACN 080 933 455 (Company)

1

Composition

The Nomination and Remuneration Committee shall be structured so that it has at least three
members, all of whom are non-executive directors and the majority being independent Directors and it
is chaired by an independent Director.
Where the Nomination and Remuneration Committee includes an executive director, they must not be
involved in deciding their own remuneration and must be alive to the potential conflict of interest in
being involved in setting the remuneration for other executives that may indirectly affect their own (eg.
through setting a benchmark or because of relativities).
From time to time, non-Nomination and Remuneration Committee members may be invited to attend
meetings of the Nomination and Remuneration Committee, if it is considered appropriate.

2

Role

The function of the Nomination and Remuneration Committee is to examine the selection and
appointment practices of the Company, address Board succession issues and ensure that the Board
has the appropriate balance of skills, knowledge, experience, independence and diversity to enable it
to discharge it duties and responsibilities effectively.
The responsibilities of the Board's function as the Nomination and Remuneration Committee also
include a review of:
(a)

the Company's Remuneration Policy;

(b)

senior executives' remuneration and incentives;

(c)

the remuneration framework for directors, including the process by which any pool of directors’
fees approved by shareholders is allocated to directors;

(d)

superannuation arrangements for directors, senior executives and other employees;

(e)

termination payments;

(f)

remuneration related reporting requirements, including disclosing a summary of the Company’s
policies and practices regarding the deferral of performance-based remuneration and the
reduction, cancellation or clawback of performance-based remuneration in the event of serious
misconduct or a material misstatement in the Company’s financial statements; and

(g)

whether there is any gender or other inappropriate bias in remuneration for directors, senior
executives or other employees.

3

Operations

The Nomination and Remuneration Committee shall meet at least once a year and otherwise as
required. Minutes of all meetings of the Nomination and Remuneration Committee must be kept.

Nomination and Remuneration Committee Charter
Principle 2: Structure the board to add value and Principle 8: Remunerate fairly and responsibly
Recommendations 2.1 and 8.1
Disclosure: Website in a clearly marked corporate governance section
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The minutes must be tabled at a meeting of the full Board as soon as practically possible, and a
report of actions taken by the Nomination and Remuneration Committee also given by the Chair of the
Nomination and Remuneration Committee at each subsequent meeting of the full Board. Nomination
and Remuneration Committee meetings will be governed by the same rules as set out in the
Company’s Constitution, as they apply to meetings of the Board.

4

Responsibilities

4.1

Size and composition of the Board

To ensure that the Board has the appropriate mix of directors with the necessary skills, expertise,
relevant industry experience and diversity, the Nomination and Remuneration Committee shall:
(a)

regularly review the size and composition of the Board and make recommendations to the
Board on any appropriate changes;

(b)

identify and assess necessary and desirable director skills and competencies using a Board
skills matrix (a sample template matrix is included in this Manual) and provide advice on the
skills and competency levels of directors with a view to enhancing the Board, including
considering what training or development could be undertaken to fill any gaps identified;

(c)

make recommendations on the appointment and removal of directors;

(d)

make recommendations on whether any directors whose term of office is due to expire should
be nominated for re-election;

(e)

regularly review the time required from non-executive directors and whether non-executive
directors are meeting that requirement;

(f)

develop the board skills matrix setting out the mix of skills and diversity that the Board currently
has or is looking to achieve in its membership for inclusion in the Company’s corporate
governance statement;

(g)

make recommendations to the Board as to appropriate measurable objectives for achieving
gender diversity, and annually review those objectives and the Company’s progress towards
achieving them;

(h)

review the Company's Diversity Policy at least annually and make recommendations to the
Board as to any strategies required to address Board diversity; and

(i)

regularly review and report to the Board at least annually on the relative proportion of women
and men at all levels of the economic group controlled by the Company.

4.2

Selection process for new directors

The Nomination and Remuneration Committee shall review the Company's Policy and Procedure for
Selection and (Re)Appointment of Directors, and carry out its role in the process as outlined in that
policy. The procedure should be transparent to promote investor understanding and confidence in the
process.
The Nomination and Remuneration Committee is responsible for evaluating the balance of skills,
knowledge, experience, independence and diversity on the Board and, in the light of this evaluation,
preparing a description of the role and capabilities required for a particular appointment.
The Nomination and Remuneration Committee is empowered to engage external consultants in its
search for a new director, particularly as a means to increase the presentation of candidates which
meet the requirements and objectives set pursuant to the Company's Diversity Policy.

Nomination and Remuneration Committee Charter
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4.3

Performance evaluation

The Nomination and Remuneration Committee shall:
(a)

develop a process for evaluation of the performance of the Board, Board committees (if any)
and individual Board members in accordance with the Company's Process for Performance
Evaluations;

(b)

consider and articulate the time required by Board members in discharging their duties
efficiently;

(c)

undertake continual assessment of directors as to whether they have devoted sufficient time in
fulfilling their duties as directors; and

(d)

develop a process for and carry out an evaluation of the performance of the Managing Director
in accordance with the Company's Process for Performance Evaluations.

4.4

Induction and continuing professional development

The Nomination and Remuneration Committee shall:
(a)

implement ways of enhancing the competency levels of directors;

(b)

review and implement the Company's Induction Program;

(c)

ensure new directors participate in the Induction Program;

(d)

ensure that any director who does not have specialist accounting skills or knowledge has a
sufficient understanding of accounting matters to fulfil his or her responsibilities in relation to the
Company’s financial statements;

(e)

provide all directors with access to ongoing education relevant to their position in the Company,
including education concerning key developments in the Company and in the industry and
environment within which it operates; and

(f)

ensure that directors receive ongoing education on developments in accounting standards.

4.5

Succession plans

The Nomination and Remuneration Committee shall review the Company's succession plans.
Succession plans are used to assist in maintaining the appropriate mix of skills, knowledge,
experience, independence and diversity on the Board to enable it to discharge its duties and
responsibilities effectively.
4.6

Executive remuneration

In formulating the Company's Remuneration Policy and levels of remuneration for executives, the
Nomination and Remuneration Committee makes recommendations to balance:
(a)

its desire to attract, retain and motivate executive directors and senior executives

(b)

the need to ensure that the incentives for executive directors and other senior executives
encourage them to pursue the growth and success of the Company (both in the short term and
over the longer term) without taking undue risks;

(c)

the need to demonstrate a clear correlation between executive directors and other senior
executives’ performance and remuneration and how it is aligned to the creation of value for
shareholders; and

Nomination and Remuneration Committee Charter
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(d)

its commercial interest in not paying excessive remuneration.

The Nomination and Remuneration Committee refers to the following guidelines for executive
remuneration extracted from the Principles and Recommendations in formulating its executive
remuneration policies and practices:
Guidelines for Executive Remuneration
Composition: remuneration packages for executive directors and other senior executives should
include an appropriate balance of fixed remuneration and performance-based remuneration.
Fixed remuneration: should be reasonable and fair; taking into account the Company’s obligations at
law and labour market conditions, and should be relative to the scale of the Company’s business. It
should reflect core performance requirements and expectations.
Performance-based remuneration: should be linked to clearly specified performance targets.
These targets should be aligned to the Company’s short and long-term performance objectives and
should be appropriate to its circumstances, goals and risk appetite.
Equity-based remuneration: well-designed equity based remuneration, including options or
performance rights, can be an effective form of remuneration, especially when linked to hurdles that
are aligned to the Company’s longer-term performance objectives. Care needs to be taken in the
design of equity-based remuneration schemes, however, to ensure that they do not lead to “short
termism” on the part of senior executives or the taking of undue risks.
Termination payments: termination payment, if any, for senior executives, should be agreed in
6
advance and the agreement should clearly address what will happen in the case of early termination.
There should be no payment for removal for misconduct.

To the extent that the Company adopts an approach to executive remuneration that is not in
accordance with the guidelines outlined above, the Nomination and Remuneration Committee shall
document its reasons for the purpose of disclosure to stakeholders.
4.7

Non-executive remuneration

In considering the Company's Remuneration Policy and levels of remuneration for non-executive
directors, the Nomination and Remuneration Committee is to ensure that:
(a)

fees paid to non-executive directors are within the aggregate amount approved by shareholders
and make recommendations to the Board with respect to the need for variations to this
aggregate amount at the Company's annual general meeting;

(b)

non-executive directors are remunerated by way of fees (in the form of cash and
superannuation benefits);

(c)

non-executive directors are not provided with retirement benefits other than statutory
superannuation entitlements; and

(d)

non-executive directors are not entitled to participate in equity-based remuneration schemes
designed for executives without due consideration and appropriate disclosure to the Company's

6

Note also the restrictions that apply under sections 200 to 200J of the Corporations Act 2001 (Cth) to termination payments by
companies incorporated in Australia (and their associates) to those who hold a managerial or executive office in the company
or in a related body corporate.

Nomination and Remuneration Committee Charter
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shareholders, and any incentives must not conflict with the non-executive director’s obligation
to bring an independent judgment to matters before the Board.
The Nomination and Remuneration Committee refers to the following guidelines for non-executive
director remuneration extracted from the Principles and Recommendations in formulating its nonexecutive director remuneration policies and practices:
Guidelines for Non-executive Director Remuneration
Composition: non-executive directors should be remunerated by way of cash fees, superannuation
contributions and non-cash benefits in lieu of fees (such as salary sacrifice into superannuation or
equity).
Fixed remuneration: levels of fixed remuneration for non-executive directors should reflect the time
commitment and responsibilities of the role.
Performance-based remuneration: non-executive directors should not receive performance-based
remuneration as it may lead to bias in their decision-making and compromise their objectivity.
Equity-based remuneration: it is generally acceptable for non-executive directors to receive
securities as part of the remuneration to align their interests with the interests of other security
7
holders. However, non-executive directors generally should not receive options with performance
hurdles attached or performance rights as part of their remuneration as it may lead to bias in their
decision-making and compromise their objectivity.
Termination payments: non-executive directors should not be provided with retirement benefits other
than superannuation.

To the extent that the Company adopts an approach to non-executive director remuneration that is
not in accordance with the guidelines outlined above, the Nomination and Remuneration Committee
shall document its reasons for the purpose of disclosure to stakeholders.
4.8

Incentive plans and benefits programs

The Nomination and Remuneration Committee is to:
(a)

review and make recommendations concerning long-term incentive compensation plans,
including equity-based plans. Except as otherwise delegated, the Nomination and
Remuneration Committee will administer equity-based and employee benefit plans, and as
such will discharge any responsibilities under those plans, including making and authorising
issues of equity, in accordance with the terms of those plans;

(b)

ensure that incentive plans are designed around appropriate and realistic performance targets
that measure relative performance and provide rewards when they are achieved; and

(c)

continually review and if necessary improve any existing benefit programs established for
employees.

4.9

Remuneration reporting and engagement with shareholders

The Nomination and Remuneration Committee is to:

7

Note that an issue of securities to a director will require security holder approval under ASX Listing Rule 10.11 unless it falls
within the exceptions set out in ASX Listing Rule 10.12.

Nomination and Remuneration Committee Charter
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(a)

review and recommend to the Board for approval the remuneration report for inclusion in the
Company’s annual report and oversee the process supporting its preparation;

(b)

agree who should engage with shareholders, governance advisers, proxy advisory firms and
other relevant external parties on the Remuneration Policy and the Nomination and
Remuneration Committee’s work on behalf of the Board;

(c)

make sure that shareholder approval is sought for remuneration matters which require it;

(d)

consider if interaction with the Audit and Risk Committee is required to fulfil reporting
obligations;

(e)

consider if the Chair of the Nomination and Remuneration Committee rather than the Chair of
the Board will take questions from shareholders on the remuneration report at the Company’s
annual general meeting.

4.10 Monitoring
The Nomination and Remuneration Committee is to monitor the following:
(a)

compliance with applicable legal and regulatory requirements associated with remuneration
matters;

(b)

changes in the legal and regulatory framework in relation to remuneration.

5

Engaging Remuneration Consultants

The Nomination and Remuneration Committee is responsible for engaging Remuneration
Consultants. A Remuneration Consultant is a person: (a) who makes a Remuneration
Recommendation under a contract for services with the Company to whose Key Management
Personnel the recommendation relates: and (b) who is not an officer or employee of the Company.
Key Management Personnel are persons having authority and responsibility for planning, directing
and controlling the activities of the Company, directly or indirectly, including any directors (whether
executive or otherwise) of the Company. A Remuneration Recommendation is defined in section
9B of the Corporations Act.
The Nomination and Remuneration Committee will, in accordance with any policies or guidelines set
by the Nomination and Remuneration Committee from time to time,:
(a)

ensure that the requirements of Part 2D.8 of the Corporations Act are complied with including:
(i)

reviewing and approving all remuneration consultancy contracts (as defined in section
206K(1) of the Corporations Act) before they are entered into by the Company; and

(ii)

ensuring that any Remuneration Recommendation is provided directly to the Nomination
and Remuneration Committee (excluding any executive directors on the Nomination and
Remuneration Committee) and that the Remuneration Recommendation is not provided
to a person who is neither a director of the Company or a member of the Nomination and
Remuneration Committee;

(b)

put in place arrangements to ensure that a Remuneration Consultant is not unduly influenced
by a member or members of Key Management Personnel to whom a Remuneration
Recommendation relates;

(c)

ensure that the Company’s remuneration report includes the details relating to Remuneration
Consultants as required by section 300A(1)(h) of the Corporations Act;

Nomination and Remuneration Committee Charter
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(d)

authorise the distribution of any Remuneration Recommendation by any person other than the
Remuneration Consultant beyond the Nomination and Remuneration Committee (excluding any
executive directors on the Nomination and Remuneration Committee); and

set policies or guidelines to ensure that the Company meets its obligations under the Corporations
Act, including its reporting obligations, in relation to Remuneration Consultants.

6

Authority and resources

The Company is to provide the Nomination and Remuneration Committee with sufficient resources to
undertake its duties. The Nomination and Remuneration Committee may seek input from individuals
on remuneration policies, but no individual should be directly involved in deciding their own
remuneration.
The Nomination Remuneration Committee has the authority, as it deems necessary or appropriate, to
obtain advice from external consultants or specialists in relation to remuneration related matters.

7

Reporting to the Board

The Nomination and Remuneration Committee is to report to the Board, at least annually, on the
following matters:
(a)

all matters relevant to the Nomination and Remuneration Committee’s role and responsibilities
as set out in this Nomination and Remuneration Committee Charter;

(b)

the results of the Nomination and Remuneration Committee’s review of this Nomination and
Remuneration Committee Charter; and

(c)

comment on the Nomination and Remuneration Committee’s operation and composition.

8

Review of Charter

The Nomination and remuneration Committee will review this Nomination and Remuneration
Committee Charter at least annually, and update it as required.

Nomination and Remuneration Committee Charter
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Policy and Procedure for Selection and (Re)Appointment of
Directors
Arafura Resources Limited ACN 080 933 455 (Company)
New directors
It is the policy of the Board that in determining candidates for the Board, the following process shall
occur:
(a)

The Nomination Committee (or equivalent) evaluates the mix of skills, experience, expertise
and diversity of the existing Board. In particular, the Nomination Committee (or equivalent) is to
identify the particular skills and diversity that will best increase the Board's effectiveness.
Consideration is also given to the balance of independent directors on the Board. Regard must
also be had to the Company's Diversity Policy in identifying appropriate candidates.

(b)

The Nomination Committee (or equivalent) will identify potential candidates by seeking
applications from suitably qualified individuals; and/or placing advertisements in appropriate
media; and/or engaging external consultants that will present diverse candidates.

(c)

The Nomination Committee (or equivalent) interviews selected candidates.

(d)

A potential candidate is considered with reference to their skills and expertise in relation to
other Board members. The Nomination Committee (or equivalent) will also have regard to the
other matters identified in this Policy and Procedure for Selection and Re(Appointment) of
Directors as relevant when identifying and considering candidates for the Board.

(e)

If relevant, the Nomination Committee (or equivalent) recommends an appropriate candidate for
appointment to the Board. The Nomination Committee (or equivalent) must undertake
appropriate checks before recommending an appropriate candidate for appointment to the
Board. These should include checks as to the person’s character, experience, education,
criminal record and bankruptcy history.

(f)

Any appointment made by the Board is subject to ratification by shareholders at the Company’s
next annual general meeting.

(g)

The Company must enter into a written agreement with each director appointed to the Board
setting out the terms of their appointment.

Board renewal
The Board recognises that Board renewal is critical to performance and the impact of Board tenure on
succession planning. Re-appointment of directors is not automatic. The Company must hold an
election of directors each year. Under the Company’s Constitution, a director of the Company must
not hold office (without re-election) past the third annual general meeting following the director’s
appointment or three years, whichever is longer. However, a director appointed to fill a casual
vacancy or as an addition to the board must not hold office (without re-election) past the next annual
general meeting of the entity. This rule does not apply to the Managing Director.
Size and composition of the Board
The Board should be structured in such a way that it has a proper understanding of, and competence
to deal with, the current and emerging issues of the business and encourages enhanced performance
of the Company.
Reference is made to the Company's size and operations as they evolve from time to time.

Policy and Procedure for Selection and (Re)Appointment of Directors
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Commitment to the Board
Non-executive directors must provide to the Nomination Committee (or equivalent), prior to their
appointment or re-election, details of their other commitments and an indication of the time involved in
carrying out those other commitments.
All directors should consider the number and nature of their directorships and calls on their time from
other commitments. Prior to appointment, or being submitted for re-election non-executive directors
are required to specifically acknowledge to the Company that they will have sufficient time to fulfil their
responsibilities as a director.
Informing shareholders
Shareholders will be informed of the names of candidates submitted for election as directors. So that
shareholders can make an informed decision on whether or not to elect or re-elect a candidate as a
director, the following information will be supplied to shareholders:
(a)

biographical details, including their relevant qualifications and experience and the skills they
bring to the Board;

(b)

details of any other material directorships currently held by the candidate;

(c)

if the candidate is standing for election as a director for the first time:

(d)

(e)

(i)

any material adverse information revealed by the checks the Company has performed
about the candidate;

(ii)

details of any interest, position, association or relationship that might influence, or
reasonably be perceived to influence, in a material respect his or her capacity to bring an
independent judgment to bear on issues before the Board and to act in the best interests
of the Company and its security holders generally; and

(iii)

if the Board considers that the candidate will, if elected, qualify as an independent
director, a statement to that effect;

if the candidate is standing for re-election as a director:
(i)

the term of office currently served by the director; and

(ii)

if the Board considers the director to be an independent director; a statement to that
effect; and

a statement by the Board as to whether it supports the election or re-election of the proposed
candidate.

Policy and Procedure for Selection and (Re)Appointment of Directors
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Succession Plans
Arafura Resources Limited ACN 080 933 455 (Company)
Succession plans are used to assist in maintaining the appropriate mix of skills, experience, expertise
and diversity on the Board. They also assist the Company to support the positions held by key
personnel should they become vacant either temporarily or permanently.
A successful process should be:






continuous;
driven and controlled by the Board;
involve Managing Director input;
easily executed in a crisis; and
appropriate within the Company’s strategy.

The Company provides the following guidelines for succession planning.
(a)

Key positions should be identified with consideration given to the impact on this and other
positions if it were to become suddenly vacant.

(b)

Consider the support that might be essential to the ongoing effectiveness of key personnel
positions if the incumbent person was not able to continue.

(c)

Consider any other personnel who may not be regarded as key personnel but whose sudden
absence could present serious difficulties.

(d)

Key personnel should be encouraged to document their organisational and operational
knowledge as much as possible.

(e)

Any procedures within the organisation designed to address a vacancy should be formalised.

(f)

If appropriate, draft a plan which outlines how any policy or procedure could be implemented in
an emergency.

(g)

Any plan should also provide for adequate resources with consideration given to cost.

(h)

If possible, develop talent pools at various levels in the organisation. For example, potential
directors and/or key personnel who meet the selection criteria can be identified and included on
an evergreen list. This list will then support a contingency plan should something happen that
would cause one or more directors to suddenly leave the board.

(i)

Consider promotions of existing employees and appointments to senior management and the
Board based on the Company's Diversity Policy.

(j)

Avoid the loss of key personnel, where possible.

Succession Plans
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Director and Senior Executive Induction Program
Arafura Resources Limited ACN 080 933 455 (Company)
To be effective, new directors and senior executives need to have a good deal of knowledge about
the Company and the industry within which it operates. To that end, the following Induction Program
has been devised for new directors and senior executives.
The goal of the Induction Program is to assist new directors to participate fully and actively in Board
decision-making at the earliest opportunity and to assist senior executives to participate fully and
actively in management decision-making at the earliest opportunity.
New Directors
Goal

How Achieved

To gain an understanding of the rights,
duties and responsibilities of the directors
and the roles and responsibilities of senior
executives.
To understand the role of Board committees.
To understand meeting arrangements and
director interaction with each other, senior
executives and other stakeholders.
To understand the culture and values of the
Company.

Meet with the Chair to discuss:

the responsibilities of the Board and
senior executives as set out in the
various Company charters and how
these responsibilities are divided.
Also to ensure an understanding of
the director's disclosure obligations
(see Director's Disclosure
Obligations) and the duties set out in
A Guide to Directors’ Duties;

the responsibilities of each
Committee, as set out in the
respective charters; and

Company policies relevant to the
evaluation of the performance of the
Board, its committees and individual
directors, including the Diversity
Policy.

To gain an understanding of the Company's
strategic, operational and risk management
position.

Meet with the Chair and the Managing
Director to discuss the strategies of the
Company and how senior management
progresses that strategy. Also to discuss the
Company's Risk Management Policy.
Meet with the Managing Director to discuss
the risk management and internal control
system to manage the Company's material
business risks.
Meet with the Chief Financial Officer (or
equivalent) to discuss:

the most recent financial reports of
the Company; and

the risk management systems in
place in relation to financial reporting
risks.

To gain an understanding of the Company's
financial and financial risk position.

Director and Senior Executive Induction Program
Principle 2: Structure the board to add value
Recommendation 2.6
Disclosure: Website in a clearly marked corporate governance section

Timeline*
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Senior Executives
Goal

How Achieved

To understand the respective rights, duties,
responsibilities and roles of the Board and
senior executives.

Meet with the Chair to discuss the
responsibilities of the Board and senior
executives as set out in the various
Company charters and how these
responsibilities are divided.
Meet with the Chair and the Managing
Director to discuss the strategies of the
Company and how senior management
progresses that strategy. Also to discuss the
Company's Risk Management Policy.
Meet with the Managing Director to discuss
the risk management and internal control
system to manage the Company's material
business risks.
Meet with the Chief Financial Officer (or
equivalent) to discuss:

the most recent financial reports of
the Company; and

the risk management systems in
place in relation to financial reporting
risks.

To gain an understanding of the Company's
strategies and operational and risk
management policies.

To gain an understanding of the Company's
financial and financial risk position.

* Insert relevant date and time

Director and Senior Executive Induction Program

Timeline*

Board Skills Matrix Template- for internal use only
Background
A high performing, effective board is essential for the proper governance of the Company. It is critical that a board is comprised of directors who collectively
have the skills, knowledge, experience, independence and diversity to enable it to discharge its duties and responsibilities effectively. The ideal skill set for a
board will depend on the type, size, stage and strategic direction of the Company as well as the nature of its business and the industries and sector/s within
which it operates.
The skills required of directors can be broadly categorised as:
(a)

professional (director) skills (that is, skills directly relevant to performing the board’s key functions); and

(b)

industry skills (that is, skills relevant to the industry or sector in which the Company operates).

It is important to note that each individual director is not expected to hold all professional and industry skills. Rather, these skills should be held collectively by
the board as a whole.
Boards also often assess whether they consider each identified skill is ‘essential’ on the board, ‘desirable’ on the board, or ‘obtainable’ by the board (meaning
that the skill can be ‘brought’ or ‘bought’ into the board as and when required, for example, specialist legal advice). This further assists boards in determining
priorities when filling board vacancies.
In contrast to professional and industry skills, all directors should have certain personal attributes or behavioural qualities that are generally considered
desirable in order to be an effective director.
Diversity in boards is also a consideration. The need for diversity in factors such as age, gender, disability, ethnicity, marital or family status, religious or
cultural background, sexual orientation and gender identity of directors should be considered. Board diversity is desirable to ensure that different
perspectives are brought to the board table with a view to improving overall board performances.
It can be expected that the skills, knowledge, experience, independence and diversity required on the Company’s board will change as the Company evolves.
Utilising this matrix
This matrix comprises three parts:

Board Skills Matrix Template- for internal use only
Principle 2: Structure the board to add value
Recommendation 2.2
Not for disclosure, for internal use only
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(a)

Part A is an assessment of professional (director) and industry based skill areas which should be held collectively by the board of the Company. Each
skill area is accompanied by a description and a separate column for the Company to assess whether they think the skill is essential, desirable or
obtainable. Where a skill is considered to be desirable or obtainable, there should be a clear rationale for this decision. As directors are appointed or
elected to the board, their skill sets can be noted in the ‘Director strengths’ column. It is recommended that only the top 3 or 4 skills held by each
director should be mapped so that the board can readily ascertain the board’s collective skill strengths and gaps.

(b)

Part B is a description of personal attributes that all directors on the Company’s board should be expected to possess.

(c)

Part C contains observations regarding the diversity and non-skills based board attributes.

Updating this matrix
The Board performance evaluations should address board skills and personal director attributes. The skill areas in this matrix should also be regularly
reviewed to ensure that they remain aligned with the Company’s stage of development and strategic direction.

Board Skills Matrix Template- for internal use only
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Part A: Collective skills
Skill Area

Description

E (Essential)
D (Desirable)
O (Obtainable)

Key director strengths
Dir
XX

Dir
XX

Dir
XX

Dir
XX

Dir
XX

Dir
XX

Principle 1 – Professional (Director) Skills
Strategy

Financial performance

Ability to think strategically and identify and critically assess strategic opportunities
and threats and develop effective strategies in the context of the strategic objectives
of the Company.
Qualifications and experience in accounting and/or finance.

Risk and compliance
oversight

Ability to identify key risks to the Company in a wide range of areas including legal
and regulatory compliance, and monitor risk and compliance management
frameworks and systems.

Corporate Governance

Knowledge and experience in best practice corporate governance structures,
policies and processes (with reference to the ASX Corporate Governance Council
Corporate Governance Principles and Recommendation)

Information technology
strategy and governance

Knowledge and experience in the strategic use and governance of information
management and information technology and including personal information privacy
and security risk management.

Executive management

Experience at an executive level including the ability to:

appoint and evaluate the performance of the CEO and other members of
management

oversee strategic human resource management including workforce
planning, and employee and industrial relations

oversee large scale organisational change.

Commercial experience

A broad range of commercial/business experience, preferably in the small to
medium enterprise context, in areas including communications, marketing, practices
and improvement.

Board Skills Matrix Template- for internal use only
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Skill Area

Description

E (Essential)
D (Desirable)
O (Obtainable)

Key director strengths
Dir
XX

Dir
XX

Dir
XX

Dir
XX

Dir
XX

Dir
XX

Principle 2 – Industry skills
[insert]

[insert]

Board Skills Matrix Template- for internal use only
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Part B: Personal attributes
Attribute
Integrity (ethics)

Effective listener and communicator

A commitment to;

understanding and fulfilling the duties and responsibilities of a director, and
maintaining knowledge in this regard through professional development

putting the Company’s interests before any personal interests

being transparent and declaring any activities or conduct that might be a potential
conflict

maintaining board confidentiality
The ability to:

listen to, and constructively and appropriately debate, other people’s viewpoints

develop and deliver cogent arguments

communicate effectively with a broad range of stakeholders.

Constructive questioner

The preparedness to ask questions and challenge management and peer directors in a
constructive and appropriate way.

Contributor and team player

The ability to work as part of a team, and demonstrate the passion and time to make a
genuine and active contribution to the board and the Company.

Commitment

A visible commitment to the purpose for which the Company has been established and
operates, and its on-going success.

Influencer and negotiator

The ability to negotiate outcomes and influence others to agree with those outcomes,
including an ability to gain stakeholder support for the board’s decisions.

Critical and innovative thinker

The ability to critically analyse complex and detailed information, readily distil key issues,
and develop innovative approaches and solutions to problems.

Leader

NB:

Description

Innate leadership skills including the ability to:

appropriately represent the organisation

set appropriate board and organisational culture

make and take responsibility for decisions and actions.

The Chairperson should also have the personal attributes to effectively perform the role of the Chair as outlined in the Company’s Board Charter.

Board Skills Matrix Template- for internal use only
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Part C: Diversity and non-skills based criteria
Criteria

Description

Gender

Relatively equal gender representation should be sought for
the board.
[insert as applicable]

Other diversity
Age

Previous board experience

Conflicts of interest

Board Skills Matrix Template- for internal use only

Assessment of board

Some age diversity should be sought among directors to
bring different generational perspectives to the board’s
deliberations.
The board should collectively comprise directors who hold
considerable previous experience at board level and/or who
have completed formal training in directorship/governance.
It is important that directors have no actual or potential
conflicts of interest or other affiliations such as would make
their appointment inappropriate or hinder their effective
contribution to the board.
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Remuneration index and user guide
Issues and documentation relating to the Nomination and Remuneration Committee's
functions, procedures and responsibilities.

Index

How to Use

Nomination and Remuneration Committee
Charter

Refer to at each Nomination Remuneration
Committee meeting

Remuneration Policy

Refer to and update as required

Remuneration index and user guide
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Nomination and Remuneration Committee Charter
Arafura Resources Limited ACN 080 933 455 (Company)
Please refer to the Nomination and Remuneration Committee Charter under the “Nomination” tab in
this Manual.

Nomination and Remuneration Committee Charter
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Remuneration Policy
Nomination and Remuneration Committee Charter
Principle 8: Remunerate fairly and responsibly
Recommendation 8.2
Disclosure: Remuneration report in Annual Report
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Remuneration Policy
Arafura Resources Limited ACN 080 933 455 (Company)
The Company chooses to remunerate and reward its directors, officers and employees in accordance
with the following policy.
Remuneration of directors and senior executives is set by reference to payments made by other
companies of similar size and industry, and by reference to the skills and experience of the directors
and executives. Details of the nature and amount of remuneration of each director of the Company
are disclosed annually in the Company's remuneration report in its annual report.
Where the Company has any equity-based remuneration scheme, executive directors and other
senior executives are prohibited from entering into transactions (whether through the use of
derivatives or otherwise) which limit the economic risk of participating in the scheme.
Non-executive directors
The Company's policy is to remunerate non-executive directors at a fixed fee for time, commitment
and responsibilities. Remuneration for non-executive directors is not linked to individual performance.
No bonuses are paid to non-executive directors. The Company does not issue options to nonexecutive Directors.
The maximum aggregate amount of fees (including superannuation payments) that can be paid to
non-executive directors is subject to approval by shareholders at General Meeting.
The Chair’s fee is determined independently to the fees of other non-executive directors based on
comparative roles in the external market.
Executive directors and senior executives
The Executive pay and reward framework may have up to four components which comprise the
Executive’s total remuneration:


base pay and benefits;



short-term performance (cash based) incentives;



long –term incentives through participation in the Employee Share Option Plan or via share
rights; and



other remuneration.

Base Pay and Benefits
The base pay (otherwise known as Total Fixed Remuneration “TFR”) is inclusive of statutory
superannuation and is structured as a total employment cost package, which may be delivered as a
mix of cash and prescribed non-financial benefits at an Executive’s discretion.
Executives are offered a competitive base pay that comprises the fixed component of pay and
rewards.
Base pay for Senior Executives is reviewed annually to ensure the Executive’s pay is competitive with
the market.

Remuneration Policy
Principle 8: Remunerate fairly and responsibly
Recommendation 8.2
Disclosure: Remuneration report in Annual Report
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Long-term performance incentives
Long-term performance-linked remuneration is designed for rewarding Executive Directors, officers
and senior management for their role in achieving corporate objectives and is directly linked to the
creation of shareholder value.
Senior management receive long-term incentives which are provided as options issued either under
the terms and conditions of the Group’s Option Plan (Plan) or otherwise under the terms and
conditions determined at the time of issue by the Board.
Under the Company’s Option Plan, the Board has absolute discretion to:


invite eligible persons to apply for a specified number of options;



set performance criteria; and



set option exercise process and expiry dates.

The issue of options is the only performance based remuneration that is paid by the Company. If the
options are issued under the Plan, the Plan provides that if in the opinion of the Board a participant
acts fraudulently or dishonestly or is in breach of his or her obligations to any group company, then
the Board may deem any unexercised options to have lapsed.
Participants in the Option Plan, are prohibited from entering into transactions (whether through the
use of derivatives or otherwise) which limit the economic risk of participating in the scheme.

Remuneration Policy
Principle 8: Remunerate fairly and responsibly
Recommendation 8.2
Disclosure: Remuneration report in Annual Report
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Risk management index and user guide
Risk management issues and documentation to implement the Company's corporate
governance practices.

Index

How to Use

Risk Management Policy

Refer to and update as required

Risk management index and user guide
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Risk Management Policy*
Arafura Resources Limited ACN 080 933 455 (Company)

1

Purpose

Recognising and managing risk is fundamental to the Company achieving its strategic objectives, and
a crucial part of the role of the Board and management. Sound risk management practices can not
only help to protect established value, but also can assist in identifying and capitalising on
opportunities to create value.
The Company recognises that a failure by it to recognise or manage risk can adversely impact not
only on the Company and its shareholders, but also other stakeholders which may include
employees, customers, suppliers, creditors, consumers, taxpayers and the broader community in
which the Company operates.
The Board is ultimately responsible for deciding the nature and extent of the risks it is prepared to
take to meet its strategic objectives. To enable the Board to do this, the Company must have an
appropriate risk management framework to identify and manage risk on an ongoing basis.
This policy sets out the Company's approach to risk management, including its approach to identifying
and managing risk, the responsibilities of the Board, management and others within the Company in
relation to risk management, and the resources and processes dedicated to risk management.
Managing risk is the responsibility of everyone in the Company.
In this policy:
management refers to the senior management team as distinct from the Board, comprising the
Company’s senior executives, being those who have the opportunity to materially influence the
integrity, strategy and operation of the Company and its financial performance.
1

risk means effect of uncertainty on objectives ;
risk management means co-ordinated activities to direct and control the Company with regard to
2
risk ;
risk management framework is the set of components that provide the foundations and
organisational arrangements for designing, implementing, monitoring, reviewing and continually
3
improving risk management throughout the Company .

2

Who does this policy apply to?

All directors, officers and employees of the Company must comply with this policy.

3

Risk appetite

The Board is responsible for deciding the nature and extent of the risks it is prepared to take to meet
its objectives (risk appetite).

1

As defined in Australian/New Zealand Standard AS/NZS ISO 31000:2009 Risk management – Principles and guidelines
As defined in Australian/New Zealand Standard AS/NZS ISO 31000:2009 Risk management – Principles and guidelines
3
As defined in Australian/New Zealand Standard AS/NZS ISO 31000:2009 Risk management – Principles and guidelines
2

Risk Management Policy*
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4

Risk management framework

The framework adopted references the Australian/New Zealand Standard AS/NZS ISO 31000:2009
Risk management – Principles and guidelines and involves:
4.1

Risk identification

The risks faced by the Company will be identified and documented in a risk register, as per the
example in Appendix A, or equivalent. Risk identification will be undertaken as part of the Company’s
strategic planning and budgeting process, and may be carried out through a workshop with
management and potentially the board, facilitated by an external service provider or by a member of
management.
The Company’s risks will be classified under the following broad categories:
(a)

Marketing

(b)

Financial

(c)

Project

(d)

Corporate

(e)

Community

(f)

Occupational Health & Safety

(g)

Strategic.

The individual risks which fall within these categories will be included in the Company's risk register.
4.2

Risk analysis

Once the list of risks is agreed on by management and the Board, the risks will be analysed by
determining consequences of the risks eventuating and their likelihood. Existing risk controls and
their effectiveness (as perceived by management) should be taken into account when considering
how likely the risk event is to occur and the impact/consequences it will have on the business.
Risk prioritisation will be undertaken at the same time as risk identification and will be considered in
light of a 5x5 risk matrix, as the per the example in Appendix B, or equivalent.
4.3

Risk evaluation

Prioritised risk should be compared with the risk appetite established by the Board. The output of this
process will be a prioritised list of risks for further action.
4.4

Risk treatment

Where the level of risk is above the desired level, management will develop and execute an action
plan to address the risk by either: transferring the risk; reducing the risk or accepting the risk or a
combination of these approaches. When selecting the way a risk will be treated, the Company will
consider the values and perceptions of stakeholders and the most appropriate ways to communicate
with them.

Risk Management Policy*
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4.5

Monitoring and review

The risk register will be reviewed, and if required updated, on at least a quarterly basis, or more often
if required.
Management reports to the Board on material business risks on a monthly basis.
The risk management framework will be monitored and reviewed through the risk activities outlined in
section 5. However, the Board may request independent verification in relation to all or some of the
risk management framework or individual controls, via internal or external means.
4.6

Documentation

The risk management framework and processes will be documented.

5

Risk management activities

The Company's annual risk management activities are divided into quarters as follows:
5.1

Quarter One commencing 1 July

Management:
(a)

reviews and updates the risk register and/or completes an individual risk report for critical
material business risks and presents the register and/or the report to the Board;

(b)

the Managing Director and Chief Financial Officer provide the Board with a declaration in
accordance with Recommendation 4.2 and section 295A of the Corporations Act 2001 (Cth)
(Corporations Act); and

(c)

prepares the disclosure for inclusion in the Company’s corporate governance statement in
relation to Recommendations 7.1 to 7.4.

The Board:
(a)

notes the updated risk register and/or individual risk reports and questions management if
required;

(b)

notes the Managing Director and Chief Financial Officer declaration for the purposes of
Recommendation 4.2 and section 295A of the Corporations Act; and

(c)

approves the disclosure for inclusion in the Company’s corporate governance statement in
relation to Recommendations 7.1 to 7.4.

5.2

Quarter Two commencing 1 October

Management:
(a)

reviews this Risk Management Policy and make recommendations to the Audit and Risk
Committee about any proposed changes;

(b)

the Managing Director and Chief Financial Officer provide the Board with a declaration in
accordance with Recommendation 4.2 and section 295A of the Corporations Act ; and

(c)

reviews the status of risk management strategies, and reviews and updates the risk register
and/or complete an individual risk report for critical material business risks and provide the
register and/or the report to the Board.

Risk Management Policy*
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The Audit and Risk Committee:
(a)

reviews the Company’s risk management framework to satisfy itself that it continues to be
sound; and

(b)

recommends the risk management framework and the report to the Board for approval.

The Board:
(a)

approves the Risk Management Policy and provides input into the Company's risk profile;

(b)

notes the Managing Director and Chief Financial Officer declaration for the purposes of
Recommendation 4.2 and section 295A of the Corporations Act; and

(c)

notes the updated risk register/individual risk reports and questions management if required.

5.3

Quarter Three commencing 1 January

Management:
(a)

the Managing Director and Chief Financial Officer provide the Board with a declaration in
accordance with Recommendation 4.2 and section 295A of the Corporations Act ;

(b)

reviews the status of risk management strategies, and reviews and updates the risk register
and/or complete an individual risk report for critical material business risks and provide the
register and/or the report to the Board.

The Board:
(a)

notes the Managing Director and Chief Financial Officer declaration for the purposes of
Recommendation 4.2 and section 295A of the Corporations Act; and

(b)

notes the updated risk register/individual risk reports and questions management if required.

5.4

Quarter Four commencing 1 April

Management:
(a)

the Managing Director and Chief Financial Officer provide the Board with a declaration in
accordance with Recommendation 4.2 and section 295A of the Corporations Act;

(b)

reviews the Company's Board Charter and Audit and Risk Committee Charter and role
descriptions for management to ensure accountability for all risk management is included;

(c)

reviews and updates the risk register and/or completes an individual risk report for critical
material business risks and presents the register and/or the report to the Board.

The Board:
(a)

determines the Company's overall risk appetite;

(b)

notes the Managing Director and Chief Financial Officer declaration for the purposes of
Recommendation 4.2 and section 295A of the Corporations Act; and

(c)

notes the updated risk register/individual risk reports and questions management if required.
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6

Risk management roles and responsibilities

6.1

Board

The Board is responsible for setting the Company’s risk appetite, for overseeing the risk management
framework designed and implemented by management and to satisfy itself that the risk management
framework is sound. The Board is also responsible for monitoring and reviewing the Company’s risk
profile.
6.2

Audit and Risk Committee

The Board has established a separate Audit and Risk Committee which is responsible for, among
other things, the adequacy of the Company’s corporate reporting processes and the appropriateness
of managements accounting judgements or choices. It also reviews the Company's internal financial
control system and overseas the company’s risk management framework. The role of the Audit and
Risk Committee is set out in the Company's Audit and Risk Committee Charter.
However, ultimate responsibility for the Company’s risk management framework rests with the Board.
6.3

Managing Director

The Managing Director has responsibility for identifying, assessing, monitoring and managing risks.
The Managing Director is also responsible for identifying any material changes to the Company's risk
profile and ensuring, with approval of the Board, the risk profile of the Company is updated to reflect
any material change.
The Managing Director is required to report on the progress of, and on all matters associated with,
risk management on a regular basis. The Managing Director is to report to the Board as to the
effectiveness of the Company's management of its material business risks, at least annually.
In fulfilling the duties of risk management, the Managing Director may have unrestricted access to
Company employees, contractors and records and may obtain independent expert advice on any
matter they believe appropriate, with the prior approval of the Board.
6.4

Management

Senior executives are responsible for assisting the Managing Director identify, assess, monitor and
manage risks.
6.5

Managers and supervisors

Managers and supervisors must:
(a)

monitor material business risks for their areas of responsibilities;

(b)

provide adequate information on implemented risk treatment strategies to management to
support ongoing reporting to the Board; and

(c)

ensure staff are adopting the Company's risk management framework as developed and
intended.

6.6

Individual staff

All staff within the Company should:
(a)

recognise, communicate and respond to expected, emerging or changing material business
risks;

Risk Management Policy*
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(b)

contribute to the process of developing the Company's risk profile; and

(c)

implement risk management strategies within their area of responsibility.

7

Review

The Company's risk management framework is evolving. It is an on-going process and it is
recognised that the level and extent of the risk management framework will evolve commensurate
with the development and growth of the Company's activities. This will include an annual review of
this policy by the Board.
*This Policy incorporates some material from "Principle 7: Recognise and Manage Risk – Guide for Small-Mid
Market Capitalised Companies" produced by ASX Markets Supervision Pty Ltd, Deloitte Touche Tohmatsu and
Blakiston & Crabb*.
"Principle 7: Recognise and Manage Risk Guide for small – mid market capitalised companies" was provided as
general information only and does not consider specific objectives, situations or needs. The Guide was not
intended to be relied upon or disclosed or referred to in any document. ASXMS accepts no duty of care or liability
to you or anyone else regarding the application of the Guide in the document and we are not responsible to you
or anyone else for any loss suffered in connection with the use of the Guide in this document or any of the
content contained in this document.
* Blakiston & Crabb became Gilbert + Tobin with effect from 1 July 2011.
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Appendix A — Template Risk Register
1. Identify material business risks

2. Prioritise the risks

#

Likelihood

1

Risk level

4. Report

Further management

Responsibility /

Status

action required

timeframe

Risk

Current

Effectiveness of

description

controls

current controls

Describe

List

Consider the

Determine

Determine the

Determine

If risk level is too high or

Allocate responsibility

Track the status of risk mitigation

each risk

management

effectiveness of

the

impact on

the overall

above company's risk

for each risk and specify

actions and report to the board.

including

controls

current controls in

likelihood

company if it

risk level.

tolerance, document

timeframe.

potential

currently in

addressing the

of risk

does occur.

The arrows

additional management

consequenc

place to

risk.

occurring.

may be used

action required to reduce

es that may

prevent or

to track

the risk level.

impact on

minimise the

change in

the

effect of risk

risk level

company if it

occurring.

since last

eventuate.

Consequences

3. Manage material business risks

report.
↑
↔
↓

Legend
↑ Risk level increased from last review
↔ Risk level unchanged from last review
↓ Risk level decreased from last review
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3
1

2

Consequence

4

5

Appendix B – Template Risk Matrix

A

B

C

D

E

Likelihood
Consequence rating:
1
2
3
4
5

Catastrophic
Major
Moderate
Minor
Insignificant

Likelihood rating:
A
B
C
D
E

Rare
Unlikely
Possible
Likely
Certain

Specific likelihood and consequence criteria should be set for the Company.
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Shareholder communication index and user guide
Shareholder communication issues and documentation to implement the Company's
corporate governance practices.

Index

How to Use

Shareholder Communication and Investor
Relations Policy

Review and update, as required

Record of Shareholder Communications

Keep communications with shareholders here.
Eg. faxes, emails

Shareholder communication index and user guide
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Shareholder Communication and Investor Relations Policy
Arafura Resources Limited ACN 080 933 455 (Company)

1

Purpose

The Board recognises that it needs to engage with its shareholders and provide them with appropriate
information and facilities to allow them to exercise their rights as shareholders effectively. This
includes:


giving shareholders ready access to information about the Company and its governance;



communicating openly and honestly with shareholders; and



encouraging and facilitating their participation in meetings of shareholders.

The purpose of this policy is to outline how the Company will provide shareholders and other
investors with information about itself and its governance, and to outline the Company’s investor
relations program.
References in this policy to communicating and interacting with shareholders includes, where
securities are held by a custodian or nominee, communicating or interacting with the beneficial owner
of the securities.

2

Company website

The Company has a website which can be found at www.arultd.com. The Company’s website is
designed to provide shareholders and other investors with helpful information about the Company
including:
(a)

an overview of the Company’s current business;

(b)

a description of how the Company is structured;

(c)

a summary of the Company’s history;

(d)

once they are known, the time, venue and other relevant details for results presentations and
the annual general meeting;

(e)

historical information about the market prices of the Company’s securities;

(f)

copies of media releases the Company makes;

(g)

contact details for enquiries from shareholders, analysts or the media;

(h)

contact details for its securities registry; and

(i)

links to download key shareholder forms.

The Company’s website has a “corporate governance” landing page from where the Company’s
relevant corporate governance information can be accessed. The following information is available in
the corporate governance area of the Company’s website:

Shareholder Communication and Investor Relations Policy
Principle 6: Respect the rights of security holders
Recommendations 6.1, 6.2 and 6.3
Disclosure: Website in a clearly marked corporate governance section
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(a)

its constitution, its Board Charter and the charters of each of its Board committees; and

(b)

its corporate governance policies and procedures.

The Company also makes available on its website the following information on a regular and up-todate basis:
(a)

the names, photographs and brief biographical information for each of its directors and senior
executives;

(b)

copies of its annual reports and financial statements for the previous 8 years;

(c)

copies of its announcements to ASX for the previous 8 years; and

(d)

copies of notices of meetings of security holders and any accompanying documents for the
previous 8 years.

3

Electronic communication

The Company gives shareholders the option to receive communications from, and send
communications to, the Company and its security registry electronically..
Shareholders and other investors are able to register on the Company’s website to receive
information updates about the Company.

4

General meetings

The Company recognises that general meetings are an important forum for two-way communication
between the Company and its shareholders. The meetings provide the Company with an opportunity
to impart to shareholders a greater understanding of its business, governance, financial performance
and prospects, as well as to discuss areas of concern or interest to the Board and management. The
meetings also provide shareholders with an opportunity to express their views to the Company’s
Board and management about any areas of concern or interest for them.
The Company endeavours to actively engage with shareholders at its general meetings, and
encourages attendance and participation at its meetings.
The Company provides information in the notice of meeting that is presented in a clear, concise and
effective manner.
In accordance with section 250S of the Corporations Act 2001 (Cth), at the Company’s annual
general meetings the Chair of the meeting will allow a reasonable opportunity for members to ask
questions about or make comments on the management of the Company.

5

Shareholder meetings and enquiries

The Company endeavours to meet with shareholders upon request, and responds to any enquiries
they may make from time to time.
Other interactions with investors, analysts and the financial media take place on an ad hoc basis and
are largely driven by the Company’s activities and the achievement of significant milestones.

Shareholder Communication and Investor Relations Policy
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Other company policies and procedures index and user guide
Issues and documentation for other Company policies and procedures to implement the
Company's corporate governance practices.

Index

How to Use

Securities Trading Policy

Distribute as appropriate

Code of Conduct

Distribute as appropriate

Diversity Policy

Distribute as appropriate

Whistleblower Policy

Distribute as appropriate

Other

File any other Company policies and procedures

Other company policies and procedures index and user guide
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Other company policies and procedures index and user guide
ASX Listing Rules 12.9 to 12.12

© Gilbert + Tobin 2015

Securities Trading Policy
Arafura Resources Limited ACN 080 933 455 (Company)

1

Purpose

The purpose of this policy is to:


assist those persons covered by the policy to comply with their obligations under the insider
trading provisions of the Corporations Act 2001 (Cth) (Corporations Act);



aim to ensure that the reputation of the Company and its subsidiaries (Group) is not adversely
impacted by perceptions of trading in the Company’s securities at certain times, and to ensure
a proper market for the Company’s securities is maintained that supports shareholder and
investor confidence;



establish a procedure for trading in the Company’s securities by persons covered by the policy
including setting out: the periods when trading is prohibited; the restrictions on trading; the
exceptional circumstances when trading may be permitted during a prohibited period with prior
written clearance; the procedure to obtain written clearance to trade, including during a
prohibited period; and the trading that is excluded from the policy; and



comply with the ASX Listing Rules.

This policy is for the protection of the Company and each of the persons covered by the policy. If you
do not understand any part of this policy, or the summary of the law relating to insider trading, or how
it applies to you, you should contact the Company Secretary before trading in any securities covered
by this policy. Ultimately it is your responsibility to make sure that none of your trading constitutes
insider trading.

2

Who does this policy apply to?

This policy applies to Restricted Persons. A Restricted Person is a person who is:
(a)

a person having authority and responsibility for planning, directing and controlling the activities
of the Company, directly or indirectly, including any director (whether executive or otherwise) of
the Company (Key Management Personnel);

(b)

an employee of the Group (Employees);

(c)

a contractor of the Group nominated by the Board from time to time as a contractor to whom
this Policy applies (Contractors);

(d)

a Connected Person of Key Management Personnel, Employees and Contractors.

A Connected Person means a spouse or partner, child or step-child under 18 years, a parent, an
unlisted body corporate which the Key Management Personnel, or Employee or Contractor controls or
is director of, a trust of which the Key Management Personnel, or Employee or Contractor is a trustee
and of which he or she or any of the persons referred to above is a beneficiary or any other person
over whom the Key Management Personnel, or Employee or Contractor has significant influence or
control. Where this policy requires a Restricted Person to do an act or thing, the relevant Restricted
Person must do that act or thing in respect of the Connected Person.

Securities Trading Policy
ASX Listing Rules 12.9 to 12.12

© Gilbert + Tobin 2015

3

What securities are covered by this policy?

This policy applies to trading in all securities issued by the Company, and includes the following types
of securities:
(a)

shares, share acquisition rights and options;

(b)

debentures (including bonds and notes);

(c)

derivatives of any of the above (including equity swaps, futures, hedges and exchange-traded
or over-the-counter options) whether settled by cash or otherwise,

(Company Securities).
The insider trading provisions in the Corporations Act also apply to the securities of other companies
and entities if you have inside information about that company or entity. These other companies and
entities may include suppliers or customers of the Group; joint venture partners; or companies that the
Company or another member of the Group has entered (or is planning to enter) into a transaction
with, for example a takeover or asset sale.
To “trade” in securities means, whether as principal or agent, to apply for, acquire or dispose of
securities; enter into an agreement to apply for, acquire or dispose of securities. To “trade” includes
the exercise of an option or the conversion of a share acquisition right.

4

Insider trading prohibition

4.1

What is Inside Information?

Inside Information is information that: (a) is not generally available; and (b) if it were generally
available, a reasonable person would expect it to have a material effect on the price or value of the
securities.
A reasonable person would be taken to expect information to have a material effect on the price or
value of securities if (and only if) the information would, or would be likely to, influence persons who
commonly acquire securities in deciding whether or not to acquire or dispose of those securities. In
other words, the information must be shown to be material to the investment decision of a reasonable
hypothetical investor in the securities.
It does not matter how you come to know the Inside Information. For the purpose of the insider
trading provisions of the Corporations Act, “information” is given a wide meaning and includes matters
of supposition and other matters that are insufficiently definite to warrant being made known to the
public and matters relating to the intentions, or the likely intentions of a person.
Examples of information which, if made available to the market, may depending on the circumstances
be likely to have a material effect on the price of Company Securities are set out in the Appendix.
4.2

When is information generally available?

Information is generally available if:
(a)

it consists of ‘readily observable matter’;

(b)

it has been made known in a manner that would, or would be likely to, bring it to the attention of
persons who commonly invest in securities of a kind whose price or value might be affected by
the information and since it was made known, a reasonable period for it to be disseminated
among such persons has elapsed; or
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(c)

it consists of deductions, conclusions or inferences made or drawn from information of the kind
referred to in (a) or (b) above.

4.3

Prohibited conduct

In summary, the Corporations Act prohibits three types of conduct relating to Inside Information:


the direct or indirect acquisition or disposal of securities using Inside Information;



the procurement of another person to acquire or dispose of securities using Inside Information;
and



communication of Inside Information to another person for the purpose of the other person
acquiring or disposing of securities.

You must not, whether in your own capacity or as an agent for another, apply for, acquire or dispose
of, or enter into an agreement to apply for, acquire or dispose of, any securities, or procure another
person to do so if you:
(a)

possess Inside Information; and

(b)

know or ought reasonably to know, that:
(i)

the information is not generally available; and

(ii)

if it were generally available, it might have a material effect on the price or value of the
securities or influence a person's decision to buy or sell the securities.

Further, you must not either directly or indirectly pass on this kind of information to another person if
they know, or ought reasonably to know, that this other person is likely to apply for, acquire or dispose
of the securities or procure another person to do so.
4.4

Consequences of insider trading

Engaging in “insider trading” (as summarised in section 4.3), can subject you to criminal liability,
including substantial monetary fines and/or imprisonment. You may also be subject to civil liability,
which may include being sued by another party or the Company, for any loss suffered as a result of
insider trading. Insider trading is prohibited at all times.

5

Blackout periods

In addition to the prohibitions on insider trading set out in the Corporations Act, Restricted Persons
must not trade in Company Securities during the periods between the end of each quarter and
24 hours immediately following the release of the Company's quarterly report (Blackout Periods),
unless the circumstances are exceptional and the procedure for prior written clearance described in
section 7 has been met.
In addition to the prohibitions on insider trading set out in the Corporations Act, Restricted Persons
must not trade in Company Securities within any period imposed by the Board from time to time, for
example because the Company is considering matters that would require disclosure to the market but
for Listing Rule 3.1A (Additional Period), unless the circumstances are exceptional and the
procedure for prior written clearance described in section 7 has been met. This prohibition is in
addition to the Blackout Periods. The Blackout Periods and the Additional Period are together referred
to as a Prohibited Period in this policy. Restricted Persons must not disclose to anyone that an
Additional Period is in effect.
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Please note that even if it is outside a Prohibited Period, Restricted Persons must not trade in the
Company's Securities if they are in possession of Inside Information.

6

Exceptional circumstances when trading may be permitted
subject to prior written clearance

A Restricted Person, who is not in possession of Inside Information, may be given prior written
clearance to trade in Company Securities during a Prohibited Period in accordance with the
procedure described in section 7, in the following exceptional circumstances:
(a)

where the person is in severe financial hardship; or

(b)

where there are other circumstances deemed to be exceptional by the person granting the prior
written clearance.

The determination of whether a person is in severe financial hardship or whether there are other
exceptional circumstances can only be made by the relevant Approving Officer in accordance with the
procedure for obtaining clearance prior to trading set out in section 7. A person may be in severe
financial hardship if he or she has a pressing financial commitment that cannot be satisfied otherwise
than by selling the relevant Company Securities. A tax liability would not normally constitute severe
financial hardship unless the person has no other means of satisfying the liability. A circumstance
may be considered exceptional if the person in question is required by a court order or a court
enforceable undertaking to transfer or sell, or accept a transfer of, the Company Securities or there is
some other overriding legal or regulatory requirement for him or her to do so.

7

Procedure for obtaining written clearance prior to trading

Restricted Persons must not trade in Company Securities at any time, including in the exceptional
circumstances referred to in section 6, unless the Restricted Person first obtains prior written
clearance from:
(a)

in the case of employees, the Managing Director or in his absence, the Company Secretary;

(b)

in the case of a director or officer, the Chair or in his absence, the Managing Director;

(c)

in case of the Managing Director, the Chair or, in his absence, the Chair of the Audit and Risk
Committee; or

(d)

in the case of the Chair, the Chair of the Audit and Risk Committee,

(each, an Approving Officer).
A request for prior written clearance under this policy should be made in writing using the form
attached to this policy entitled 'Request for Prior Written Clearance to Trade in Company Securities'
and given to the Approving Officer. The request may be submitted in person, by mail, by email or by
facsimile.
Any written clearance granted under this policy will be valid for the period of 5 business days from the
time which it is given or such other period as may be determined by the Approving Officer. The expiry
time of the clearance will be stated in the clearance granted. Written clearance under this policy may
be given in person, by mail, by email or by facsimile.
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8

What trading is not subject to this policy?

The following trading by Restricted Persons is excluded from the restrictions outlined in section 5, but
is subject to the insider trading provisions of the Corporations Act summarised in section 4 of this
policy:
(a)

transfers of Company Securities between a Restricted Person and their spouse, civil partner,
child, step-child, family company, family trust or other close family member or of Company
Securities already held into a superannuation fund or other saving scheme in which the
Restricted Person is a beneficiary;

(b)

an investment in, or trading in units of, a fund or other scheme (other than a scheme only
investing in Company Securities) where the assets of the fund or other scheme are invested at
the discretion of a third party;

(c)

where a Restricted Person is a trustee, trading in the Company Securities by that trust provided
that the Restricted Person is not a beneficiary of the trust and any decision to trade during a
Prohibited Period is taken by the other trustees or by the investment managers independently
of the Restricted Person;

(d)

undertakings to accept, or the acceptance of, a takeover offer;

(e)

a disposal of Company Securities arising from a scheme of arrangement;

(f)

trading under an offer or invitation made to all or most of the security holders such as, a rights
issue, a security purchase plan, a dividend or distribution reinvestment plan and an equal
access buy-back, where the plan that determines the timing and structure of the offer has been
approved by the Board. This includes decisions relating to whether or not to take up the
entitlements and the sale of entitlements required to provide for the take up of the balance of
entitlements under a renounceable pro rata issue;

(g)

a disposal of Company Securities that is the result of a secured lender exercising their rights,
for example, under a margin lending arrangement. Please note section 11 of this policy;
Restricted Persons must not enter into margin loan agreements or other secured lending
arrangements in relation to Company Securities without first obtaining prior written clearance
from the appropriate Approving Officer in accordance with the procedure set out in section 7;

(h)

trading under a non-discretionary trading plan for which prior written clearance has been
provided in accordance with procedures set out in this Policy and where: (a) the Restricted
Person did not enter into the plan or amend the plan during a Prohibited Period; and (b) the
trading plan does not permit the Restricted Person to exercise any influence or discretion over
how, when, or whether to trade;

(i)

an acquisition, or agreement to acquire, Company Securities under an employee incentive
scheme;

(j)

the exercise or automatic conversion of Company Securities giving a right to conversion to
shares, issued under an employee incentive scheme that complies with ASIC Class Order
03/184 or 14/1000 (but not the sale of Company Securities following exercise or conversion).

9

Long term trading

The Company wishes to encourage Restricted Persons to adopt a long term attitude to investment in
Company Securities. Therefore, Restricted Persons must not engage in short term or speculative
trading of Company Securities.
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10 Hedging transactions
Restricted Persons must not enter into transactions or arrangements which operate to limit the
economic risk of their security holding in the Company without first obtaining prior written clearance
from the appropriate Approving Officer in accordance with the procedure set out in section 7.
Restricted Persons are prohibited from entering into transactions or arrangements which limit the
economic risk of participating in unvested entitlements under any equity based remuneration
schemes.

11 Margin loans and other secured lending
Restricted Persons must not enter into margin loan agreements or other secured lending
arrangements in relation to Company Securities without first obtaining prior written clearance from the
appropriate Approving Officer in accordance with the procedure set out in section 7.

12 Non-discretionary trading plans
Restricted Persons must not put in place a non-discretionary trading plan in respect of Company
Securities without first obtaining prior written clearance from the appropriate Approving Officer in
accordance with the procedure set out in section 7. Restricted Persons must not cancel any such
trading plan during a Prohibited Period, unless the circumstances are exceptional and the procedure
for prior written clearance set out in section 7 has been met.

13 Director notification requirements
Directors have agreed with the Company to provide details of changes in Company Securities they
hold (directly or indirectly) to the Company Secretary as soon as reasonably possible to enable the
Company to comply with its obligations under the ASX Listing Rules.
Directors are referred to the Company's Director's Disclosure Obligations document and Director's
Declaration of Interest Form. Directors are reminded that it is their obligation under section 205G of
the Corporations Act to notify the market operator within 14 days after any change in a director's
interest if the Company has failed to do so.

14 Register of clearances
The Company Secretary must maintain a register of clearances given in relation to trading in
Company Securities.
The Company Secretary must report all notifications of trading in, and clearances given, in relation to
trading in Company Securities to the next Board meeting of the Company.

15 Consequences of breach
Breach of the insider trading prohibition could expose you to criminal and civil liability. Breach of this
policy (irrespective of whether the insider trading prohibition or any other law is breached) will also be
regarded by the Group as serious misconduct which may lead to disciplinary action and/or dismissal.
This policy does not contain an exhaustive analysis of the restrictions imposed on, and the very
serious legal ramifications of, insider trading. Restricted Persons who wish to obtain further advice in
this matter, are encouraged to contact the Company Secretary.
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16 ASX Listing Rule requirements
It is a requirement for admission to the official list of ASX, and an on-going requirement for listing, that
the Company has a securities trading policy.
The Company will give a copy of this policy to ASX for release to the market. The Company will also
give any amended version of this policy to ASX when it makes a change to: the periods within which
Restricted Persons are prohibited from trading in Company Securities; the trading that is excluded
from the operation of the policy; or the exceptional circumstances in which Restricted Persons may be
permitted to trade during a Prohibited Period, within five business days of the amendments taking
effect. The Company will also give this policy to ASX immediately on request by ASX.
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Appendix
Examples of information which, if made available to the market, may depending on the circumstances
be likely to have a material effect on the price or value of Company Securities include, but are not
limited to:
(a)

a transaction that will lead to a significant change in the nature or scale of the Company’s
activities;

(b)

a material mineral or hydrocarbon discovery;

(c)

a material acquisition or disposal;

(d)

the granting or withdrawal of a material licence;

(e)

becoming a plaintiff or defendant in a material law suit;

(f)

the fact that the Company’s earnings will be materially different from market expectations;

(g)

the appointment of a liquidator, administrator or receiver;

(h)

the commission of an event of default under, or other event entitling a financier to terminate, a
material financing facility;

(i)

under subscriptions or over subscriptions to an issue of securities;

(j)

giving or receiving a notice of intention to make a takeover;

(k)

any rating applied by a rating agency to the Company or its securities and any change to such
a rating;

(l)

any actual or proposed change to the Company’s capital structure for example, a share issue;

(m)

exploration results;

(n)

drilling results; or

(o)

a significant change to or event affecting the availability of the Company's debt facilities.
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Request for prior written clearance to trade in company securities
Arafura Resources Limited ACN 080 933 455 (Company)
I,
, a director/an officer/ an employee/a contractor (delete as appropriate) of the Company,
request prior written clearance to trade in securities of the Company in accordance with the terms of the Company's Securities
Trading Policy and provide the following information:

1

Details of securities
Nature of dealing:

(insert here details of proposed dealing)

Number of securities:
Class of securities:
Name of registered holder:

2

Reason for request


Standard request to trade
OR
Request to trade in exceptional circumstances



Please provide complete details of the circumstances which you wish to be considered as exceptional

I confirm that I have read and understood the Company's Securities Trading Policy and that the proposed dealing does not breach
that policy or any legal obligations referred to in it, and in particular, that I am not in possession of any inside information in relation
to the Company.
I acknowledge that in accordance with the Company's Securities Trading Policy, I cannot trade in the Company's securities until
clearance is given and I understand that any clearance given will be valid only for the period stated in the clearance.
Signed: ………………………………..
Name: …………………………………

Date: …………………………………..

OFFICE USE – Clearance to be completed by Approving Officer
Clearance given by:
………………………………..
Name of Approving Officer

…………………………………….
Signature of Approving Officer Date.

………………………………

Clearance valid for:
 [5 business days from the date of clearance (default period)
 ______ business days from the date of clearance

Request for prior written clearance to trade in company securities
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Code of Conduct
Request for prior written clearance to trade in company securities
Principle 3: Act ethically and responsibly
Recommendation 3.1
Disclosure: Summary only – website in a clearly marked corporate governance section
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Code of Conduct
Arafura Resources Limited ACN 080 933 455 (Company)

1

Purpose

The Company is committed to conducting itself with integrity, honesty and fairness in all business
practices and to observing the rule and spirit of the legal and regulatory environment in which the
Company operates.
The purpose of this Code of Conduct is to:
(a)

establish the standards of behaviour expected of the Board, senior executives and all other
employees of the Company when dealing with each other, shareholders, other stakeholders
and the broader community;

(b)

maintain confidence in the Company’s integrity and support the Company’s business reputation
and corporate image within the community;

(c)

take into account the Company’s legal obligations and the reasonable expectations of its
stakeholders;

(d)

set out the responsibility and accountability of individuals for reporting and investigating reports
of unethical practices; and

(e)

make directors and employees aware of the consequences if they breach this Code of
Conduct.

This Code aims to ensure that the Company delivers on its commitment to integrity, honesty and
fairness in its business practices, and to observing the rule and spirit of the legal and regulatory
environment in which the Company operates but it does not create any rights in any person including
any employee, client, customer, supplier, competitor or shareholder.
This Code applies in addition to, and not to the exclusion of, the Company’s other policies and
procedures including its Policy on Continuous Disclosure, Shareholder Communication Policy,
Securities Trading Policy and Diversity Policy as amended from time to time.

2

Who does this Code of Conduct apply to?

All directors, officers and employees must comply with this Code. The Board will also make advisers,
consultants and contractors aware of the Company’s expectations as set out in this Code.
This Code applies to all business activities with suppliers, contractors, customers, shareholders,
competitors and employees in Australia and overseas.
Responsibility lies with each person covered by this Code to conduct themselves in accordance with
this Code. If you have any questions about the Code, you should speak to the Company Secretary.
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3

Commitment to Code

Directors, officers and employees are committed to conducting themselves with integrity, honesty and
fairness in all business practices and to observing the rule and spirit of the legal and regulatory
environment in which the Company operates in accordance with this Code, and must deal with the
Company's suppliers, contractors, customers, shareholders and competitors accordingly.

4

Responsibility to shareholders

The Company aims to:
(a)

increase shareholder value within an appropriate framework which safeguards the rights and
interests of the Company’s shareholders and the financial community; and

(b)

comply with systems of control and accountability which the Company has in place as part of its
corporate governance with openness and integrity.

5

Compliance with laws

The Company will comply with all legal and regulatory requirements which affect its business
wherever it operates. Where the Company has operations overseas, it will comply with the relevant
local laws and regulations as well as any applicable Australian laws and regulations. Any
transgression from the applicable laws and/or regulations is to be reported to the Managing Director
as soon as you become aware of such a transgression.
You should be aware of, and comply with, your duties and obligations under all laws and regulations
relating to your work. You are encouraged to:


understand the laws which affect or relate to the Company’s operations; and



attend seminars presented by the Company or other external service providers to maintain your
knowledge of the laws and regulations, as well as to increase your awareness of relevant legal
and industry developments.

If you have a question as to whether a particular law or regulation applies or how they may be
interpreted, please contact the Company Secretary.

6

Conflicts of interest

A conflict of interest exists where loyalties are divided. You may have a conflict of interest if, in the
course of your employment or engagement with the Company:


any of your decisions lead to an improper gain or benefit to you or someone associated with
you; or



your personal interests, the interests of someone associated with you, or obligation to some
other person or entity, conflict with your obligation to the Company.

You must not involve yourself in situations where there is an actual or potential conflict of interest. If
you are concerned that you have a conflict of interest, you should disclose that interest to:
(a)

the Chair in the case of a director, officer or the Managing Director;

(b)

the Managing Director in the case of a member of management; and
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(c)

a supervisor in the case of an employee,

so that it may be considered and dealt with in an appropriate manner for all concerned. You are
responsible for notifying the Company of any actual or potential conflicts of interest.

7

Protection of assets

You must use your best efforts to protect the Company’s assets to ensure availability for legitimate
business purposes and to ensure all corporate opportunities are enjoyed by the Company and that no
property, information or position belonging to the Company or opportunity arising from these are used
for personal gain or to compete with the Company.

8

Protection of confidential information

Confidential Information is information that the Company considers to be confidential and that is not
generally available outside the Company and may include information of third parties to which the
Company has access. It includes information that the Company owns, develops, pays to have
developed or to which it has an exclusive right.
The Company and all directors, officers and employees must ensure that they do not disclose any
Confidential Information to any third party or other director, officer or employee who does not have a
valid business reason for receiving that information unless:
(a)

permitted or required under relevant laws or regulations; or

(b)

agreed by the person or organisation whose information it is.

If Confidential Information is required to be provided to third parties or other directors, officers or
employees for valid business purposes, the Company and its directors, officers and employees must:
(a)

take adequate precautions to seek to ensure that the information is only used for those
purposes for which it is provided and is not misused or disseminated to the Company’s
detriment. Such precautions include obtaining a confidentiality agreement or other undertaking
(advice about these measures can be obtained from the Company Secretary); and

(b)

take steps to ensure that the information is returned or destroyed when the purpose is
complete.

These obligations continue to apply to you after your employment or engagement with the Company
ends.

9

Employment practices

The Company is committed to:


equal employment opportunity and diversity;



respecting the human rights of its employees’



a safe work place and maintenance of proper occupational health and safety practices
commensurate with the nature of the Company’s business and activities; and



a workplace free from any kind of discrimination, harassment or intimidation of employees.
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10 Responsibility to the community
The Company will recognise, consider and respect environmental issues and other community
concerns which arise in relation to the Company’s activities and comply with all applicable legal and
regulatory requirements.
You are expected to abide by all applicable legal and regulatory requirements, and are expected to
respect and care for the environment in which the Company operates.

11 Privacy
The Company respects your privacy and the privacy of others.
You should familiarise yourself with, and comply with:


the privacy laws of Australia and, where applicable, the jurisdiction of your business unit; and



any privacy policies the Company has in place which detail the appropriate use of personal
information.

If you have any questions about privacy, please contact the Company Secretary.

12 Fair trading and dealing
The Company will deal with others in a way that is fair and will not engage in deceptive practices.
When dealing with others, you must perform your duties in a professional manner, act with integrity
and objectivity; and strive at all times to enhance the Company’s reputation and performance.

13 Gifts and hospitality
From time to time you may receive gifts or hospitality in connection with or arising from your
connection with the Company (Gift). You must not give, seek or accept any Gift which goes beyond
common courtesies associated with general commercial practice.
You must wherever possible declare any Gift prior to receipt. If it is impractical or impossible to do so,
you must disclose the Gift to the Company Secretary as soon as practicable after its receipt.
You must refuse or return (as the case may be) the Gift if directed to do so by the Chair.

14 Financial and other inducements
Most countries, including Australia, have specific legislation prohibiting any person or company from
offering a bribe to a government official or for an official to receive a bribe.
It is a criminal offence to bribe a foreign public official under the Criminal Code Act 1995 (Cth)
(Criminal Code). Australian companies or individuals that bribe a foreign public official can be
prosecuted under Australian law and the laws of foreign countries. There are potentially serious
consequences for breaching the Criminal Code, including fines and imprisonment. The high penalties
for foreign bribery reflect the seriousness of bribery and its consequences. In addition to criminal
penalties, any benefits obtained by foreign bribery can be forfeited to the Australian Government
under the Proceeds of Crime Act 2002 (Cth).
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The offence of bribing a foreign public official has a number of elements, all of which must be present
for the offence to apply. A person is guilty of an offence if:
(a)

the person provides a benefit to another person or offers or promises to provide a benefit to
another person or causes a benefit to be provided, offered or promised to another; and

(b)

the benefit is not legitimately due to the other person; and

(c)

the conduct described in paragraph (a) was carried out with the intention of influencing a
foreign public official (who may or may not be the other person) in the exercise of the official’s
duties as a foreign public official in order to obtain or retain business or obtain or retain a
business advantage which is not legitimately due.

A benefit can be non-monetary or intangible inducement offered directly to the foreign public official.
It also includes benefits provided or offered by an agent. It is not relevant that the benefit is
considered customary or perceived to be customary or tolerated.
The Company does not permit or condone the making of payments (including payments in kind such
as gifts, favours, etc.) to influence individuals to award business opportunities to the Company or to
make business decisions in the Company's favour. You must not give or offer to anyone a gift, bribe,
inducement, favour or payment of any kind in expectation of preferred treatment of the Company, its
employees or anyone associated with the Company.
In some countries in which the Company operates, employees may be asked to make small payments
to low-level public officials or government employees, which are sometimes called facilitation
payments. These payments are sought to expedite or bring about routine services or actions by those
individuals. The Company does not support making these payments as a matter of policy, and
expects employees and officers to make every effort to avoid them.
Where a payment of this kind cannot be resisted the payment must, at a minimum, be approved by
the employee’s supervisor and be accounted for clearly and accurately. A record must be kept
detailing the value of the benefit, the date on which the conduct occurred, the identity of the foreign
public official and particulars of the routine government action that was sought to be expedited or
secured.
In addition, the Company must maintain an accurate and auditable record of all financial transactions
in accordance with generally accepted accounting principles. This includes maintaining appropriate
records of all gifts, entertainment and payments to government officials, employees and others.
Entries should not distort or disguise the true nature of any transaction.
This Code does not prohibit any payments, including facilitation payments, where these payments are
made in accordance with the Criminal Code and this Code of Conduct.
This section of the Code of Conduct also applies to agents and third parties who are engaged by the
Company to represent its interests.

15 Consequences of breach
Any breach of compliance with this Code of Conduct is to be reported directly to the Managing
Director, Chair or Report and Investigation Officer (if one is appointed), as appropriate. Anyone
breaching this Code of Conduct may be subject to disciplinary action, including termination.
The Board has also adopted a Whistleblower Policy to encourage reporting of violations (or suspected
violations) and to provide effective protection from victimisation or dismissal to those reporting by
implementing systems for confidentiality and report handling.
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16 Review of Code of Conduct
The Company will monitor compliance with this Code of Conduct periodically by liaising with the
directors, officers and employees. Suggestions for improvements or amendments to this Code of
Conduct can be made at any time by providing a written note to the Managing Director.
The Board will review this Code of Conduct at least annually, and update it as required.

Summary of Code of Conduct
The Board has adopted a Code of Conduct which outlines the Company’s commitment to conducting itself with
honesty, fairness and integrity and to observing the rule and spirit of the legal and regulatory environment in
which the Company operates, and requires Directors, officers and employees to deal with the Company's
customers, suppliers, contractors, shareholders, competitors and each other accordingly. The Code prohibits
Directors officers and employees from involving themselves in situations where there is an actual or potential
conflict of interest. The Code also addresses the Company’s policy on financial and other inducements. Directors,
officers and employees must not disclose the Company’s confidential or proprietary information. Directors,
officers and employees must protect the assets of the Company to ensure availability for legitimate business
purposes. The Company acknowledges its responsibility to shareholders, the community, and the individual. The
Company is committed to equal employment opportunity; a safe work place and maintenance of proper
occupational health and safety practices commensurate with the nature of the Company’s business and activities;
and a workplace free from any kind of discrimination, harassment or intimidation of employees.
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Diversity Policy
Arafura Resources Limited ACN 080 933 455 (Company)

1

Purpose

The Company is committed to actively managing diversity as a means of enhancing the Company's
performance by recognising and utilising the contribution of diverse skills and talent from its directors,
officers and employees. Diversity involves recognising and valuing the unique contribution people
can make because of their individual background and different skills, experiences and perspectives,
including persons with co-existing domestic responsibilities. Diversity may result from a range of
factors including age, gender, disability, ethnicity, marital or family status, religious or cultural
background, sexual orientation and gender identity. The Company values the differences between its
people and the contribution these differences make to the Company.
Research has shown that increased gender diversity on Boards is associated with better financial
performance. The promotion of gender diversity can broaden the pool for recruitment of high quality
employees, enhance employee retention, foster a closer connection with and better understanding of
key stakeholders, and improve corporate image and reputation.
The purpose of this Diversity Policy is to:
(a)

outline the Company’s commitment to diversity;

(b)

set out the responsibilities of the Board, senior executives and other employees to achieve the
objectives of this policy; and

(c)

make directors, senior executives and other employees aware of the consequences if they
breach this policy.

2

Who does this Diversity Policy apply to?

All directors, officers and employees must comply with this Diversity Policy. The Board will also make
consultants and contractors aware of the Company’s expectations as set out in this Diversity Policy.

3

Role of the Board

It is the responsibility of the Board to foster an environment where:


individual differences are respected.



the ability to contribute and access employment opportunities is based on performance, skill
and merit.



people demonstrate respect of others, and inappropriate attitudes, behaviours and stereotypes
are confronted and eliminated.

4

Role of senior executives

The Company expects senior executives to:


demonstrate a commitment to diversity as outlined in this policy;
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foster individual career development in accordance with this policy, and make decisions on
selection and promotion on the basis of performance, skill and merit;



work to create an environment where people demonstrate respect for others and which is free
from unlawful discrimination, harassment and bullying; and



support individuals to resolve concerns or complaints that arise in the context of diversity.

5

Role of individuals

The Company expects each individual to:


demonstrate consideration for the cultural and social differences of the people with whom they
work;



communicate with others politely and respectfully;



act to prevent or stop unlawful discrimination, harassment and bullying in the workplace;



raise any diversity concerns with the Managing Director, Chair or Report and Investigation
Officer, as appropriate, and where a concern has been raised, engage constructively to resolve
that concern; and



participate in any initiatives that support the achievement of the objectives of this policy.

6

Promoting diversity

The Company encourages diversity in employment, and in the composition of its Board, as a means
of ensuring the Company has an appropriate mix of skills and talent to conduct its business and
achieve the Company's goals.
Specifically, the Company will provide equal opportunities in respect to employment and employment
conditions, including:
(a)

Hiring: The Board will ensure appropriate recruitment and selection practices based on
diverse skills, experience and perspectives is used when hiring new staff, including Board
members. Job specifications, advertisements, application forms and contracts will not contain
any direct or inferred discrimination. The Board is empowered to engage professional
consultants to assist in the hiring process by presenting diverse candidates to the Company for
consideration.

(b)

Training: All internal and external training opportunities will be based on merit and in light of
Company and individual needs. The Board will consider senior management training and
executive mentoring programs to assist in the development of a broader and more diverse pool
and skilled and experienced employees and that, over time, will prepare them for senior
management and Board positions.

(c)

Flexible working practices: The Company recognises that employees (male and female) at
all levels may have domestic responsibilities and will consider flexible work practices that will
assist them to meet those responsibilities.

(d)

Career advancement: All decisions associated with career advancement, including
promotions, transfers, and other assignments, will meet the Company's needs and be
determined on skill and merit.

Diversity Policy
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7

Achieving diversity through measurable objectives

The Board may set measurable objectives for achieving gender diversity that are appropriate for the
Company, which if established will be disclosed in the Company's corporate governance statement
prepared in accordance with ASX Listing Rule 4.10.3.
These measurable objectives may include appropriate and meaningful benchmarks that are able to
be, and are, measured and monitored for effectiveness in addressing any gender imbalance issues in
an organisation. These could include achieving specific numerical targets (eg. a target percentage)
for the proportion of women employed by the organisation generally, in senior executive roles and on
the Board within a specified timeframe. They may also include achieving specific targets for the
“Gender Equality Indicators” in the Workplace Gender Equality Act 2012 (Cth).
The Board may also set measurable objectives in relation to other aspects of diversity that are
appropriate for the Company. These could include achieving specific numerical targets (eg. a target
percentage) for the proportion of people employed by the organisation generally, in senior executive
positions and on the Board, each by reference to age, disability, ethnicity, marital or family status,
religious or cultural background, sexual orientation and gender identity as appropriate.
The Board will consider setting key performance indicators for senior executives to measure the
achievement of any measurable objectives set by the Board, and consider linking part of their
remuneration (either directly or as part of a “balanced scorecard” approach) to the achievement of
those objectives.

8

Work environment

To have a properly functioning diverse workplace, discrimination, harassment, vilification and
victimisation cannot and will not be tolerated by the Company.
The Board and senior executives are required to ensure that the work environment is free from
discrimination, harassment, vilification and victimisation and to ensure that complainants or reports of
this type of behaviour are treated seriously, confidentially, and sympathetically by the Company.

9

Consequences of breach

It is the responsibility of all directors, officers and employees to comply with this Diversity Policy and
report violations or suspected violations in accordance with this Diversity Policy.
Any breach of compliance with this policy is to be reported directly to the Managing Director, Chair or
Report and Investigation Officer, as appropriate. Anyone breaching this policy may be subject to
disciplinary action, including termination.

10 Review of Diversity Policy
The Board will proactively monitor Company performance in meeting the standards and policies
outlined in this Policy.
This will include an annual review of this policy, any measurable objectives set by the Board, and the
progress towards achieving them.
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Summary of Diversity Policy
The Board has adopted a Diversity Policy which outlines the Company's commitment to ensuring a
diverse mix of skills and talent exists amongst its directors, officers and employees, to enhance
Company performance. The Diversity Policy addresses equal opportunities in the hiring, training and
career advancement of directors, officers and employees. The Diversity Policy outlines the process by
which the Board may set measurable objectives to achieve the aims of its Diversity Policy, with
particular focus on gender diversity within the Company. The Board is responsible for monitoring
Company performance in meeting the Diversity Policy requirements, including the achievement of
diversity objectives.
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Whistleblower Policy
Arafura Resources Limited ACN 080 933 455 (Company)
Report and Investigation Officer: Peter Sherrington

1

Purpose

Directors, officers and employees of the Company are expected to observe high standards of
business and personal ethics in the conduct of their duties and responsibilities as set out in the
Company's Code of Conduct. All directors, officers and employees of the Company must conduct
themselves with integrity, honesty and fairness in all business practices and observe the rule and
spirit of the legal and regulatory environment in which the Company operates.
The purpose of this Whistleblower Policy is to encourage the reporting of violations (or suspected
violations) of the Company’s Code of Conduct and provide effective protection from victimisation or
dismissal to those reporting by implementing systems for confidentiality and report handling.

2

Reporting responsibility

It is the responsibility of all directors, officers and employees to comply with the Company's Code of
Conduct and report violations or suspected violations in accordance with this policy.

3

No retaliation

No director, officer or employee who in good faith reports a violation under this policy shall suffer
detriment, either actual or threatened, harassment, retaliation or adverse employment or engagement
consequence. If a director, officer or employee retaliates against someone who has reported a
violation in good faith they will be subject to disciplinary action, which may include termination of your
employment or engagement with the Company.

4

Reporting violations

This policy is intended to encourage and enable directors, officers and employees and others to raise
serious concerns within the Company.
In most cases, you should approach your supervisor first as they may be in the best position to
address a concern.
If you are not comfortable speaking to your supervisor or not satisfied with your supervisor’s
response, you are encouraged to speak with anyone in management whom you are comfortable in
approaching.
Supervisors and managers are required to report suspected violations of the Company's Code of
Conduct to the Report and Investigation Officer, who has specific and exclusive responsibility to
investigate all reported violations.

5

Report and Investigation Officer

The Report and Investigation Officer is responsible for investigating and resolving all reported
complaints and allegations concerning violations of the Company's Code of Conduct. At their
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discretion, the Report and Investigation Officer will advise the Chair and Managing Director and/or the
Audit Committee or its equivalent.
The Report and Investigation Officer has direct access to the Audit Committee (or its equivalent) and,
is required to report to the Audit Committee (or its equivalent) at least annually on compliance activity.
If any person is not comfortable speaking with the Report and Investigation Officer on a particular
matter, or if they are unavailable and the matter is urgent, they should contact the Chair or another
member of the Board.

6

Accounting and auditing matters

The Audit Committee (or its equivalent) will address concerns raised in relation to corporate
accounting practices, internal controls or auditing. The Report and Investigation Officer is responsible
for notifying the Audit Committee (or its equivalent) of any such complaint and must work with the
committee to resolve the matter.

7

Acting in good faith

Anyone filing a complaint concerning a violation or suspected violation of the Company's Code of
Conduct must act in good faith and have reasonable grounds for believing the information disclosed
indicates a violation of the Company's Code of Conduct. It is a serious matter to make allegations that
prove to be unsubstantiated, or are made maliciously or known to be false and any person doing so
may be subject to disciplinary action including termination.

8

Confidentiality

Reports of violations or suspected violations will be kept confidential and may only be disclosed to
ASIC, APRA, a member of the Australian Federal Police or to someone else with the consent of the
discloser to the extent possible, consistent with the need to conduct an adequate investigation.

9

Handling of reported violations

The Report and Investigation Officer will notify the person who reported the alleged violation and
acknowledge receipt of the report within 5 business days. All reports will be promptly investigated and,
if warranted, appropriate corrective action will be taken. In conducting investigations, the Report and
Investigation Officer must ensure they observe the confidentiality obligations and in particular must
not disclose the information reported, the identity of the person making the disclosure or any
information that is likely to lead to the identification of the person making the disclosure.
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Nominee Director Policy
Arafura Resources Limited ACN 080 933 455 (Company)

1

Purpose

There are two significant issues which may be faced by a nominee director and the companies on
whose board they serve:
(a)

the potential for a conflict between the nominee’s duty of loyalty to their appointor and their duty
of loyalty to the company; and

(b)

the nominee’s access to company information and the right to provide that information to the
appointor.

The purpose of this policy is, for the benefit of both the Company and the Nominee Director, to:


highlight certain obligations of a person acting in his or her capacity as a nominee director;



provide a procedure to identify actual or potential conflicts of interest;



provide for the Company to be able to withhold information from a nominee director where it is
in the best interests of the Company to do so; and



clarify the circumstances where the provision of information by a nominee director to his or her
appointor is permissible for the purposes of sections 182 and 183 of the Corporations Act 2001
(Cth) (Corporations Act),

2

Who does this policy apply to?

This policy applies to a Nominee Director. A Nominee Director is a director appointed to the Board
of the Company on terms that they will, as a member of the Board, have some degree of loyalty to a
person other than the Company which could affect the performance of their functions as a director of
the Company. The following are examples of a Nominee Director:


directors of wholly-owned subsidiaries in corporate groups who are also directors of the holding
company;



directors nominated by a significant shareholder; and



directors nominated by a major customer or supplier.

In this Policy, Appointor refers to the person or entity who nominates the Nominee Director.

3

Duties of Nominee Directors – an overview

There are no specific rules that modify the duties that a Nominee Director has to the Company under
the Corporations Act, or make these differ from the duties that are owed by the other directors of the
Company. A Nominee Director must act in good faith in the best interests of the Company. Nominee
Directors are referred to A guide to directors’ duties for an overview of these duties.
There is one exception in the Corporations Act to this general proposition: section 187 of the
Corporations Act provides that directors of wholly-owned subsidiaries are taken to act in good faith
and in the best interests of the subsidiary if the constitution authorises them to act in the best interests
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of the holding company, they act in good faith and in the best interests of the holding company, and
the subsidiary is solvent at the time the director acted.
Directors have a duty to avoid conflicts of interest. Where there is a potential conflict of interest
between the Company and the Nominee Director’s Appointor, the Nominee Director must, as a
general rule, prefer the interests of the Company to those of the Appointor.
Directors also owe a duty of confidentiality to the Company under both the common law and by virtue
of sections 182 and 183 of the Corporations Act.

4

Access to and use of information

(a)

In this policy, Confidential Information means all information obtained by the Nominee
Director in his or her capacity as a director of the Company that is not in the public domain
before it is obtained by the Nominee Director.

(b)

Subject to this policy, a Nominee Director may disclose Confidential Information to his or her
Appointor and its officers that is:
(i)

required to meet the statutory reporting obligations of the Appointor;

(ii)

about the performance of the Company in achieving its disclosed strategy; or

(iii)

required to meet the Appointor’s continuous disclosure obligations,

provided that the Appointor and its officers maintain the confidentiality of the Confidential
Information (unless otherwise required by law) and agree that they must not deal in the
Company’s securities while in possession of any price sensitive Confidential Information.
(c)

A Nominee Director must not disclose any Company Board minutes; Board papers or email
correspondence between Board members to the Appointor without the prior written permission
of the Chair. The Chair must table any written permission given to an Appointor at the next
Board meeting following the granting of the permission.

(d)

The Nominee Director must deliver to the Company a signed confidentiality undertaking by the
Appointor and its officers before any Confidential Information is disclosed to the Appointor.

5

Conflict procedures

5.1

Identifying actual or potential conflicts

(a)

In addition to the Nominee Director’s obligations under Part 2D.1, Division 2 of the Corporations
Act (Disclosure of, and voting on matters involving material personal interests), a Nominee
Director must consider whether any actual or potential conflict exists between:

(b)

(i)

the Nominee Director’s duties to the Company and the their duties to the Appointor; or

(ii)

the interests of the Appointor and the interests of the Company.

The Chair may also determine from time to time that an actual or potential conflict exists:
(i)

between the Nominee Director’s duties to the Company and their duties to the Appointor;

(ii)

between the interests of the Appointor and the interests of the Company; or

(iii)

where disclosure of particular Confidential Information to the Nominee Director may
cause harm to the commercial best interests of the Company.
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Examples of situations where the Chair may determine that a conflict exists is where the
Appointor is a competitor of the Company or where the Appointor is considering increasing its
shareholding in the Company by a takeover offer.
5.2

Notice and management of conflict

(a)

If a Nominee Director determines that there is a real sensible possibility of conflict of the kind
referred to in paragraph 5.1(a), the Nominee Director must inform the Chair of the conflict and
may request that they do not receive particular Confidential Information and absent him or
herself from that part of the Board meeting or meetings which consider the matter.

(b)

If the Chair determines that there is a real sensible possibility of conflict of the kind referred to in
paragraph 5.1(b), the Company may withhold particular Confidential Information from the
Nominee Director and require the Nominee Director to absent him or herself from that part of
the Board meeting or meetings which consider the matter.

(c)

Where information is withheld from a Nominee Director under this policy, the Company
Secretary will:
(i)

advise the Nominee Director of the broad nature of the withheld information and why it
has been withheld; and

(ii)

keep the Nominee Director informed, in general terms of the progress and status of the
matter from which he or she has been excluded.

Nothing in this paragraph clause 5.2(c) requires the Company Secretary to disclose specific,
commercially sensitive or price sensitive information to the Nominee Director.
(d)

If the Company has withheld particular Confidential Information from a Nominee Director and/or
required the Nominee Director to absent him or herself from part of a Board meeting or
meetings the Nominee Director may request that the Company obtain an opinion from an
independent senior legal counsel with expertise in directors’ duties as to whether it is legal and
appropriate for the Company to exclude the Nominee Director in the particular circumstances.
If the opinion is that it is not legal or appropriate for the Company to exclude the Nominee
Director, the Company will make the particular withheld Confidential Information available to the
Nominee Director and will not exclude the Nominee Director from any Board meeting or
meetings which consider the matter.
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Code of Conduct for Overseas Personnel
Arafura Resources Limited ACN 080 933 455 (Company)

1

Purpose

This Code of Conduct for Overseas Personnel (Code) sets out the principles and standards which the
Company’s employees and contractors (Personnel) must comply with when travelling or living
outside Australia as part of their employment or engagement with the Company.
The Code provides guidelines for Personnel behaviour overseas, both personal and professional. In
conducting themselves overseas, Personnel are expected to use their good judgment and common
sense. You are encouraged to seek guidance from the Managing Director if you are in any doubt
about aspects of the Code or unsure about how to proceed in particular situation.
This Code applies in addition to, and not to the exclusion of, the Company’s Code of Conduct.

2

Who does this Code apply to?

This Code applies to the Company’s employees and contractors who travel or live outside of Australia
as part of their employment or engagement with the Company.

3

Upholding the Company’s reputation

Personnel working overseas are seen as representatives of the Company, not only in the
performance of their employment [or engagement] with the Company but also in how they conduct
themselves as private individuals.
Personnel who are working in locations outside Australia have a duty to act at all times in a way which
upholds the good reputation of the Company. The duty to uphold the reputation of the Company is
fundamental, and underlies this Code.

4

Integrity

Personnel must be committed to conducting themselves with integrity and honesty in accordance with
this Code. It is a condition of approval for travel overseas, whether on short or long-term assignment,
that Personnel provide a written undertaking confirming their understanding of and willingness to
comply with this Code.

5

Respect for the law

Personnel must respect the law of the country they are visiting or in which they are living as part of
their employment [or engagement] with the Company and must comply with all relevant local laws and
regulations. Any violation or possible violation of applicable laws and regulations must be reported to
the Managing Director as soon as a person becomes aware of the violation or possible violation.
Personnel must comply with all directions given by the Company and/or its representatives in relation
to compliance with local laws and regulations.
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6

Cultural sensitivity

Personnel living and working overseas need to be culturally sensitive to the people of the country in
which they are living and/or working and to be aware of local customs, including those relating to
personal behaviour. Personnel will as required receive instruction on, and must familiarise
themselves with local customs and determine whether any aspects of their behaviour need to be
modified in order to comply with the requirement of cultural sensitivity.

7

Appropriate personal behaviour

Personnel must not engage in behaviour at any time which is likely to:
(a)

adversely affect his or her ability to perform his or her duties;

(b)

adversely affect the ability of the Company to achieve its objectives; or

(c)

bring the Company into disrepute.

In particular, Personnel should be aware that practices relating to and attitudes towards sexual
behaviour and use of alcohol and other substances are often areas of cultural difference and can be
highly sensitive. Personnel must be particularly conscious of and sensitive to appropriate personal
behaviour in respect of these matters in the local context.

8

Respect for others

As in Australia, Personnel have a duty to contribute to the effective functioning of the workplace by
treating their colleagues (including locally-engaged staff), clients, domestic staff and the public with
respect. Even more than in Australia, this will require particular attention to the possibly very different
cultural backgrounds, beliefs and opinions of the people encountered in the workplace and outside it
whilst working overseas. This principle is central to good relations with the locally-engaged staff,
domestic staff and the public, and is important for Personnel performance and the Company’s
effective operation.
In particular, Personnel must not discriminate against, or harass any person they encounter whilst on
overseas assignment because of their sex, marital status, ethnicity, age, sexual orientation, disability
or religious beliefs, or upon any similar ground.

9

Consequences of breach

Any breach or suspected breach of this Code must be reported directly to the Managing Director,
Chair or Report and Investigation Officer (if one is appointed), as appropriate. Anyone breaching this
Code may be subject to disciplinary action, including termination.

10 Review of Code
The Company will monitor compliance with this Code periodically by liaising with the Board,
management and employees.
Suggestions for improvements or amendments to this Code of Conduct can be made at any time by
providing a written note to the Managing Director.
The Board will review this Code at least annually, and update it as required.
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Compliance and disclosure index and user guide
Compliance and disclosure issues and documentation to implement the Company's corporate
governance practices.

Index

How to Use

ASX Principles and Recommendations
The Corporate Governance Principles and
Recommendations

For reference

ASX Listing Rules Guidance Note 9

For reference

Appendix 4G

For reference. An Appendix 4G must be
completed and lodged with ASX at the same
time as the Company lodges its annual report
with ASX.

Disclosure Policies & Procedures
Policy on Continuous Disclosure

For reference

Compliance Procedures

To be used for ensuring that the Company
complies with its disclosure obligations. The
Responsible Officer is primarily responsible for
fulfilling the duties outlined in this document

Responsible Officer's File
Responsible Officer's Compliance Procedures
File

Assists the Responsible Officer to carry out
duties

Other Compliance

Compliance and disclosure index and user guide
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Principles and Recommendations, Guidance Note 9 and Appendix 4G
Compliance and disclosure index and user guide
Principle 5: Make timely and balanced disclosure
Recommendation 5.1
Disclosure: Summary only – website in a clearly marked corporate governance section
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The Corporate Governance Principles and Recommendations
Principle 1: Lay solid foundations for management and oversight
A listed entity should establish and disclose the respective roles and responsibilities of its board and
management and how their performance is monitored and evaluated.
Recommendation 1.1: A listed entity should disclose:
(a)

the respective roles and responsibilities of its board and management; and

(b)

those matters expressly reserved to the board and those delegated to management.

Recommendation 1.2: A listed entity should:
(a)

undertake appropriate checks before appointing a person, or putting forward to security holders
a candidate for election, as a director; and

(b)

provide security holders with all material information in its possession relevant to a decision on
whether or not to elect or re-elect a director.

Recommendation 1.3: A listed entity should have a written agreement with each director and
senior executive setting out the terms of their appointment.
Recommendation 1.4: The company secretary of a listed entity should be accountable directly to
the board, through the chair, on all matters to do with the proper functioning of the board.
Recommendation 1.5: A listed entity should:
(a)

have a diversity policy which includes requirements for the board or a relevant committee of the
board to set measurable objectives for achieving gender diversity and to assess annually both
the objectives and the entity’s progress in achieving them;

(b)

disclose that policy or a summary of it; and

(c)

disclose as at the end of each reporting period the measurable objectives for achieving gender
diversity set by the board or a relevant committee of the board in accordance with the entity’s
diversity policy and its progress towards achieving them, and either:

1

(i)

the respective proportions of men and women on the board, in senior executive position
and across the whole organisation (including how the entity has defined “senior
executive” for these purposes); or

(ii)

if the entity is a “relevant employer” under the Workplace Gender Equality Act, the
entity’s most recent “Gender Equality Indicators”, as defined in and published under that
1
Act.

The Workplace Gender Equality Act applies to non-public sector employers with 100 or more employees in Australia. The
Act requires such employers to make annual filings with the Workplace Gender Equality Agency (WGEA) disclosing their
“Gender Equality Indicators”. These reports are filed annually in respect of the 12 month period ending 31 March.
For an entity which chooses to follow recommendation 1.5(c)(2), publishing the URL of the webpage on the WGEA website
where its latest “Gender Equality Indicators” are available will be taken to meet this recommendation.
The Council notes that “Gender Equality Indicators” apply to individual employing entities are not published on a consolidated
basis across groups of entities. They also do not apply to employing entities with less than 100 employees in Australia, nor to
employees overseas. As a practical matter, therefore, it may well be that many entities are not able to report meaningfully
under recommendation 1.5(c)(2) and should therefore report under recommendation 1.5(c)(1).

The Corporate Governance Principles and Recommendations

© Gilbert + Tobin 2015

Recommendation 1.6: A listed entity should:
(a)

have and disclose a process for periodically evaluating the performance of the board, its
committees and individual directors; and

(b)

disclose, in relation to each reporting period, whether a performance evaluation was
undertaken in the reporting period in accordance with that process.

Recommendation 1.7: A listed entity should:
(a)

have and disclose a process for periodically evaluating the performance of its senior
executives; and

(b)

disclose, in relation to each reporting period, whether a performance evaluation was
undertaken in the reporting period in accordance with that process.

Principle 2: Structure the board to add value
A listed entity should have a board of an appropriate size, composition, skills and commitment to
enable it to discharge its duties effectively.
Recommendation 2.1: The board of a listed entity should:
(a)

have a nomination committee which:
(i)

has at least three members, a majority of whom are independent directors; and

(ii)

is chaired by an independent director,

and disclose:

(b)

(iii)

the charter of the nomination committee;

(iv)

the members of the committee; and

(v)

as at the end of each reporting period, the number of times the committee met
throughout the period and the individual attendances of the members at those meetings;
or

if it does not have a nomination committee, disclose that fact and the processes it employs to
address board succession issues and to ensure that the board has the appropriate balance of
skills, knowledge, experience, independence and diversity to enable it to discharge its duties
and responsibilities effectively.

Recommendation 2.2: A listed entity should have and disclose a board skills matrix setting out the
mix of skills and diversity that the board currently has or is looking to achieve in its membership.
Recommendation 2.3: A listed entity should disclose:
(a)

the names of the directors considered by the board to be independent directors;

(b)

if a director has an interest, position, association or relationship of the type described in Box 2.3
but the board is of the opinion that it does not compromise the independence of the director,
the nature of the interest, position, association or relationship in question and an explanation of
why the board is of that opinion; and

(c)

the length of service of each director.
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Recommendation 2.4: A majority of the board of a listed entity should be independent directors.
Recommendation 2.5: The chair of the board of a listed entity should be an independent director
and, in particular, should not be the same person as the CEO of the entity.
Recommendation 2.6: A listed entity should have a program for inducting new directors and
provide appropriate professional development opportunities for directors to develop and maintain the
skills and knowledge needed to perform their role as directors effectively.

Principle 3: Act ethically and responsibly
A listed entity should act ethically and responsibly
Recommendation 3.1: A listed entity should:
(a)

have a code of conduct for its directors, senior executives and employees; and

(b)

disclose that code or a summary of it.

Principle 4: Safeguard integrity in corporate reporting
A listed entity should have formal and rigorous processes that independently verify and safeguard the
integrity of its corporate reporting.
Recommendation 4.1: The board of a listed entity should:
(a)

have an audit committee which:
(i)

has at least three members, all of whom are non-executive directors and a majority of
whom are independent directors; and

(ii)

is chaired by an independent director, who is not chair of the board,

and disclose:

(b)

(iii)

the charter of the committee;

(iv)

the relevant qualifications and experience of the members of the committee; and

(v)

in relation to each reporting period, the number of times the committee met throughout
the period and the individual attendances of the members at those meetings; or

if it does not have an audit committee, disclose that fact and the processes it employs that
independently verify and safeguard the integrity of its corporate reporting, including the
processes for the appointment and removal of the external auditor and the rotation of the audit
engagement partner.

Recommendation 4.2: The board of a listed entity should, before it approves the entity’s financial
statements for a financial period, receive from its CEO and CFO a declaration that, in their opinion,
the financial records of the entity have been properly maintained and that the financial statement
comply with the appropriate accounting standards and give a true and fair view of the financial
position and performance of the entity and that the opinion has been formed on the basis of a sound
system of risk management and internal control which is operating effectively.
Recommendation 4.3: A listed entity that has an AGM should ensure that its external auditor
attends its AGM and is available to answer questions from security holders relevant to the audit.
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Principle 5: Make timely and balanced disclosure
A listed entity should make timely and balanced disclosure of all matters concerning it that a
reasonable person would expect to have a material effect on the price or value of its securities.
Recommendation 5.1: A listed entity should:
(a)

have a written policy for complying with its continuous disclosure obligations under the Listing
Rules; and

(b)

disclose that policy or a summary of it.

Principle 6: Respect the rights of security holders
A listed entity should respect the rights of its security holders by providing them with appropriate
information and facilities to allow them to exercise those rights effectively
Recommendation 6.1: A listed entity should provide information about itself and its governance to
investors via its website.
Recommendation 6.2: A listed entity should design and implement an investor relations program to
2
facilitate effective two way communication with investors.
Recommendation 6.3: A listed entity should disclose the policies and processes it has in place to
facilitate and encourage participation at meetings of security holders.
Recommendation 6.4: A listed entity should give security holders the option to receive
communications from and send communications to, the entity and its security registry electronically.

Principle 7: Recognise and manage risk
A listed entity should establish a sound risk management framework and periodically review the
effectiveness of that framework.
Recommendation 7.1: The board of a listed entity should:
(a)

3

have a committee or committees to oversee risk , each of which:
(i)

has at least three members, a majority of whom are independent directors; and

(ii)

is chaired by an independent director;

and disclose:
(iii)

the charter of the committee;

(iv)

the members of the committee; and

2

References in this recommendation to communicating and interacting with security holders include, where securities are held
by a custodian or nominee, communicating and interacting with the beneficial owner of the securities.
3
The risk committee(s) could be a stand-alone risk committee, a combined audit and risk committee or a combination of board
committees addressing different elements of risk. Where it is a combination of committees, the listed entity should disclose
how it has divided the responsibility of overseeing risk between those different committees.
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(v)

(b)

as at the end of each reporting period, the number of times the committee met
throughout the period and the individual attendances of the members at those meetings;
or

if it does not have a risk committee or committees that satisfy (a) above, disclose that fact and
the processes it employs for overseeing the entity’s risk management framework.

Recommendation 7.2: The board or a committee of the board should:
(a)

review the entity’s risk management framework at least annually to satisfy itself that it continues
to be sound; and

(b)

disclose, in relation to each reporting period, whether such a review has taken place.

Recommendation 7.3: A listed entity should disclose:
(a)

if it has an internal audit function, how the function is structured and what role it performs; or

(b)

if it does not have an internal audit function, that fact and the processes it employs for
evaluating and continually improving the effectiveness of its risk management and internal
control processes.
4

Recommendation 7.4: A listed entity should disclose whether it has any material exposure to
5
economic, environmental and social sustainability risks and, if it does, how it manages or intends to
manage those risks.

Principle 8: Remunerate fairly and responsibly
A listed entity should pay director remuneration sufficient to attract and retain high quality directors
and design its executive remuneration to attract, retain and motivate high quality senior executives
and to align their interests with the creation of value for security holders.
Recommendation 8.1: The board of a listed entity should:
(a)

have a remuneration committee which:
(i)

has at least three members, a majority of whom are independent directors; and

(ii)

is chaired by an independent director;

and disclose:
(iii)

the charter of the committee;

(iv)

the members of the committee; and

(v)

as at the end of each reporting period, the number of times the committee met
6
throughout the period and the individual attendances of the members at those meetings;
or

4

“Material exposure” in this context means a real possibility that the risk in question could substantively impact the listed
entity’s ability to create or preserve value for security holders over the short, medium or long term.
5
The terms “economic sustainability”, “environmental sustainability” and “social sustainability” are defined in the glossary in the
ASX Corporate Governance Council Principles and Recommendations 3rd edition.
6
An Australian listed company subject to section 300(10) of the Corporations Act must also include in its annual report
information about each director’s attendance at remuneration committee meetings.
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(b)

if it does not have a remuneration committee, disclose that fact and the processes it employs
for setting the level and composition of remuneration for directors and senior executives and
ensuring that such remuneration is appropriate and not excessive.

Recommendation 8.2: A listed entity should separately disclose its policies and practices regarding
the remuneration of non-executive directors and the remuneration of executive directors and other
senior executives.
Recommendation 8.3: A listed entity which has an equity-based remuneration scheme should:
(a)

have a policy on whether participants are permitted to enter into transactions (whether through
the use of derivatives or otherwise) which limit the economic risk of participating in the scheme;
and

(b)

disclose that policy or a summary of it.
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ASX LISTING RULES
Guidance Note 9

DISCLOSURE OF CORPORATE GOVERNANCE PRACTICES
The purpose of this
Guidance Note

• To assist listed entities to comply with Listing Rules 4.10.3 (corporate
governance statements), 12.7 (audit committees) and 12.8 (remuneration
committees)

The main points
it covers

• The requirement for a listed entity to produce annually a corporate
governance statement disclosing the extent to which it has followed the
recommendations set by the ASX Corporate Governance Council
• The structure and content of the ASX Corporate Governance Council’s
Corporate Governance Principles and Recommendations
• Where to make your corporate governance disclosures
• What to disclose if you follow an ASX Corporate Governance Council
recommendation
• What to disclose if you do not follow an ASX Corporate Governance
Council recommendation
• Guidance on Council recommendation 4.2 (CEO and CFO certification of
financial statements)
• The requirements for entities of a certain size to have an audit committee
and a remuneration committee
• ASX enforcement practices
• Listed entity compliance policies
• The governance disclosures required by applicants seeking admission to
the official list as an ASX Listing

Related materials you
should read

• The ASX Corporate Governance Council’s Corporate Governance
Principles
and
Recommendations
(available
online
at
http://www.asx.com.au/documents/asx-compliance/cgc-principles-andrecommendations-3rd-edn.pdf).

History: Guidance Note 9 amended 01/07/14. Previous versions of this Guidance Note were issued in 09/01 and
02/12.
Important notice: ASX has published this Guidance Note to assist listed entities to understand and comply with their
obligations under the ASX Listing Rules. Nothing in this Guidance Note necessarily binds ASX in the application of the
ASX Listing Rules in a particular case. In issuing this Guidance Note, ASX is not providing legal advice and listed
entities should obtain their own advice from a qualified professional person in respect of their obligations. ASX may
withdraw or replace this Guidance Note at any time without further notice to any person.
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Introduction

This Guidance Note is published to assist listed entities to comply with Listing Rules 4.10.3 (corporate
governance statements), 12.7 (audit committees) and 12.8 (remuneration committees).

2.

The requirement for a corporate governance statement

Listing Rule 4.10.3 requires each entity admitted to the official list as an ASX Listing1 to include in its annual
report either a corporate governance statement2 that meets the requirements of that rule or the URL of the page
on its website where such a statement is located.
The corporate governance statement must disclose the extent to which the entity has followed the
recommendations set by the ASX Corporate Governance Council (“Council”) during the reporting period. If the
entity has not followed a recommendation for any part of the reporting period, its corporate governance statement
must separately identify that recommendation and the period during which it was not followed and state its
reasons for not following the recommendation and what (if any) alternative governance practices it adopted in lieu
of the recommendation during that period.
The corporate governance statement must also:
•

specify the date at which it is current, which must be the entity’s balance date or a later date specified by
the entity;3 and

•

state that it has been approved by the board of the entity (in the case of a trust, the board of the
responsible entity of the trust).

Listing Rule 4.7.3 requires a listed entity to give ASX a completed Appendix 4G at the same time as it gives ASX
its annual report. This appendix serves a dual purpose. It acts as a key designed to assist readers to locate the
1

This obligation does not apply to entities admitted to the official list as an ASX Debt Listing or as an ASX Foreign Exempt Listing.
“Corporate governance statement” is defined in Listing Rule 19.12 to mean the statement referred to in Listing Rule 4.10.3 which
discloses the extent to which an entity has followed the recommendations set by the ASX Corporate Governance Council during a
particular reporting period.
3
The flexibility for a listed entity to choose an effective date for a corporate governance statement that is later than its balance date is
intended to allow the entity, for example, to choose as the effective date the same date as the directors’ declaration under section 295(4) of
the Corporations Act. This would allow the board to sign off on the entity’s financial statements and its corporate governance statement at
the same time.
2
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governance disclosures made by a listed entity in accordance with Listing Rule 4.10.3 or in connection with the
Council’s recommendations. It also acts as a verification tool for listed entities to confirm that they have met the
disclosure requirements of Listing Rule 4.10.3.
An editable version of Appendix 4G is available on the ASX website at:
http://www.asx.com.au/regulation/compliance/compliance-downloads.htm.
Listing Rule 4.7.4 provides that if an entity’s corporate governance statement is not included in its annual report,
the entity must also give ASX a copy of its corporate governance statement at the same time as it gives its annual
report to ASX.4 The corporate governance statement must be current as at the effective date specified in that
statement for the purposes of Listing Rule 4.10.3.

3.

The Corporate Governance Principles and Recommendations

The ASX Corporate Governance Council’s Corporate Governance Principles and Recommendations (“Principles
and Recommendations”) were originally introduced in 2003. A second edition was issued in 2007, further
amendments were made in 2010 and a third edition was issued in 2014.5
The current version of Listing Rule 4.10.3 was also adopted in 2003 and modified in 2010 and again in 2014 to
underpin the operation of the Principles and Recommendations.
The Principles and Recommendations are structured around, and seek to promote, eight central principles:
1.

A listed entity should establish and disclose the respective roles and responsibilities of its board and
management and how their performance is monitored and evaluated.

2.

A listed entity should have a board of an appropriate size, composition, skills and commitment to enable it
to discharge its duties effectively.

3.

A listed entity should act ethically and responsibly.

4.

A listed entity should have formal and rigorous processes that independently verify and safeguard the
integrity of its corporate reporting.

5.

A listed entity should make timely and balanced disclosure of all matters concerning it that a reasonable
person would expect to have a material effect on the price or value of its securities.

6.

A listed entity should respect the rights of its security holders by providing them with appropriate
information and facilities to allow them to exercise those rights effectively.

7.

A listed entity should establish a sound risk management framework and periodically review the
effectiveness of that framework.

8.

A listed entity should pay director remuneration sufficient to attract and retain high quality directors and
design its executive remuneration to attract, retain and motivate high quality senior executives and to align
their interests with the creation of value for security holders.

The Principles and Recommendations set out 29 recommendations on how a listed entity might implement these
principles. It is these 29 recommendations that listed entities are required to report against under Listing
Rule 4.10.3.
4
The requirement for an entity to give ASX a copy of a corporate governance statement that is published on its website rather than in its
annual report is intended to cater for the fact that an entity’s website is likely to change over time. Compliance with the requirement
ensures that there is a contemporaneous and permanent record of that statement kept on the Market Announcements Platform. This in
turn improves the ability of investors and other interested parties to locate a copy of that statement in the form it was in as at its effective
date and also to follow changes in an entity’s governance practices from year to year.
5
The Principles and Recommendations are available online at: http://www.asx.com.au/documents/asx-compliance/cgc-principles-andrecommendations-3rd-edn.pdf.
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The Principles and Recommendations also expressly recognise that:
… different entities may legitimately adopt different governance practices, based on a range of factors,
including their size, complexity, history and corporate culture. For that reason, the Principles and
Recommendations are not mandatory and do not seek to prescribe the corporate governance practices
that a listed entity must adopt. …
… if the board of a listed entity considers that a Council recommendation is not appropriate to its particular
circumstances, it is entitled not to adopt it. If it does so, however, it must explain why it has not adopted
the recommendation – the “if not, why not” approach.6
Some of the Council’s principles and all of the Council’s recommendations are accompanied by further
explanatory material under the heading ‘commentary’. The principles, and commentary about the principles and
the recommendations, do not form part of the recommendations themselves and therefore do not trigger
disclosure obligations under Listing Rule 4.10.3.7
To assist listed entities to identify and comply with their specific reporting obligations under Listing Rule 4.10.3,
ASX has set out in the Annexure to this Guidance Note the text of the 29 Council recommendations that they are
required to report against under that rule, stripped of the accompanying commentary.

4.

The policy objectives of Listing Rule 4.10.3

Apart from the requirements in Listing Rules 12.7 and 12.8 for entities of a certain size to have audit and
remuneration committees, in Listing Rules 12.9-12.12 for entities to have trading policies for key management
personnel and in various other Listing Rules for certain matters to be submitted to security holders for approval,8
the Listing Rules, like the Principles and Recommendations, do not seek to prescribe the corporate governance
practices that a listed entity must adopt. As the Principles and Recommendations acknowledge:
Which governance practices a listed entity chooses to adopt is fundamentally a matter for its board of
directors, the body charged with the legal responsibility for managing its business with due care and
diligence and therefore for ensuring that it has appropriate governance arrangements in place.9
The underlying policy objective of Listing Rule 4.10.3 (which is also furthered by Listing Rule 4.7.3 and
Appendix 4G) is to ensure that the market receives an appropriate level of disclosure about the corporate
governance practices an entity has adopted so that:
•

security holders and other stakeholders in the investment community10 can have a meaningful dialogue
with the board and management on corporate governance matters;

•

security holders can factor that information into their decision on how to vote on particular resolutions; and

•

investors can factor that information into their decision on whether or not to invest in the entity’s securities.

Listing Rule 4.10.3 seeks to achieve this objective by requiring listed entities to compare their corporate
governance practices to the Council’s recommendations and, where they do not conform, to disclose that fact and
the reasons why. It acts to encourage listed entities to adopt the corporate governance practices suggested in the
Council’s recommendations but does not force them to do so. It leaves a listed entity with the flexibility to adopt
alternative corporate governance practices, if its board considers those to be more suitable to its particular
6

Principles and Recommendations, page 3. For this reason, Listing Rule 4.10.3 is commonly referred to as the “if not, why not”
reporting requirement. In other jurisdictions with similar requirements (such as the UK), the equivalent rule is often referred to as “comply
or explain”.
7
Principles and Recommendations, page 5.
8
See, for example, Listing Rules 6.23, 7.1, 7.1A, 10.1, 10.11, 10.17, 10.19, 11.1.2 and 11.2.
9
Principles and Recommendations, page 3.
10 Such as fund managers, analysts, brokers, proxy advisers and the financial press.
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circumstances, subject to the requirement for the board to explain its reasons for adopting those alternative
practices instead of the Council’s recommendations.
It is not the role of ASX under Listing Rule 4.10.3 to pass judgment on the quality or effectiveness of the
corporate governance policies and practices that a listed entity may have adopted (whether to give effect to the
Council’s recommendations or otherwise), nor on the reasons an entity may give for not adopting a particular
Council recommendation. Those judgments are initially for the entity’s board, and then ultimately for its security
holders and the broader investment community, to make. The role of ASX under Listing Rule 4.10.3 is to ensure
that a listed entity meets its disclosure obligations under that rule so that security holders and the broader
investment community have the information they need to make those judgements.
An entity which follows all of the Council’s recommendations will necessarily have articulated and disclosed in its
annual report or on its website (among other things):
•

the respective roles and responsibilities of the board and management, including those matters expressly
reserved to the board and those delegated to management;11

•

its process for periodically evaluating the performance of the board, its committees and individual
directors;12

•

its process for periodically evaluating the performance of senior executives;13

•

whether performance evaluations of its board and senior executives were undertaken in the reporting
period in accordance with the disclosed processes;14

•

a board skills matrix setting out the mix of skills and diversity that the board currently has or is looking to
achieve in its membership;15

•

which of its directors are considered to be independent;16

•

its code of conduct;17

•

its continuous disclosure compliance policy;18

•

its policy and processes to facilitate and encourage participation at meetings of security holders;19

•

if it has an internal audit function, how the function is structured and what role it performs or, if it does not
have an internal audit function, that fact and the processes it employs for evaluating and continually
improving the effectiveness of its risk management and internal control processes;20

•

whether it has any material exposure to economic, environmental and social sustainability risks and, if it
does, how it manages or intends to manage those risks;21

11
12
13
14
15
16
17
18
19
20
21

Council recommendation 1.1.
Council recommendation 1.6.
Council recommendation 1.7.
Council recommendations 1.6 and 1.7.
Council recommendation 2.2.
Council recommendation 2.3.
Council recommendation 3.1.
Council recommendation 5.1.
Council recommendation 6.3.
Council recommendation 7.3.
Council recommendation 7.4.
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•

its policy on diversity, the measurable gender diversity targets that the board or a committee of the board
has set, and its performance against those targets;22

•

its policies and practices regarding the remuneration of non-executive directors and the remuneration of
executive directors and other senior executives;23 and

•

if it has an equity-based remuneration scheme, its policy on whether participants are permitted to enter
into transactions (whether through the use of derivatives or otherwise) which limit the economic risk of
participating in the scheme.24

It will also have established an audit committee,25 risk committee or committees,26 nomination committee27 and
remuneration committee28 and disclosed their charters, membership and the attendance records of members at
committee meetings, or else have disclosed the alternative arrangements the board has put in place to perform
the responsibilities normally undertaken by such committees.
An entity which does not follow all of the Council’s recommendations will need to identify in its corporate
governance statement each recommendation it does not follow and state its reasons for not following the
recommendation and what (if any) alternative governance practices it has adopted in lieu of the recommendation.
Hence, Listing Rule 4.10.3 elicits the disclosure of a significant amount of information about a listed entity’s
governance practices, whether it follows the Council’s recommendations or not.

5.

Where to make your corporate governance disclosures

Listing Rule 4.10.3 requires an entity’s corporate governance statement to be published in its annual report or on
its website. The Principles and Recommendations likewise suggest that information about an entity’s corporate
governance practices should be disclosed either in its annual report or on its website.29
Where an entity publishes its governance disclosures in its annual report, those disclosures should appear in a
clearly delineated “corporate governance” section of the annual report.
Where an entity publishes its governance disclosures on its website, those disclosures should be clearly
presented and centrally located on, or accessible from, a “corporate governance” landing page on its website.
There should be an intuitive and easily located link to this landing page in the navigation menu for the entity’s
website (for example, under an “About Us”, “Investor Centre” or “Information for Shareholders/Unitholders” menu
item).
It is acceptable for an entity’s corporate governance statement to incorporate material by reference (for example,
in another part of its annual report or on another part of the entity’s website) provided that material is freely
available and the statement clearly indicates where interested parties can read or obtain a copy of that material
(for example, the relevant page or section of the annual report or the URL of the relevant web page).

22

Council recommendation 1.5.
Council recommendation 8.2.
24 Council recommendation 8.3.
25 Council recommendation 4.1.
26 Council recommendation 7.1.
27 Council recommendation 2.1.
28 Council recommendation 8.1.
29 As noted previously, if a listed entity publishes its corporate governance statement on its website rather than in its annual report,
Listing Rule 4.10.3 requires its annual report to mention the URL where the statement can be found.
23

ASX Listing Rules
1 July 2014

Guidance Note 9

Page 6

ASX Listing Rules
Guidance Note 9

6.

What to disclose if you follow a Council recommendation

On a strict literal reading of Listing Rule 4.10.3, an entity which follows all of the Council’s recommendations need
only state that fact in its corporate governance statement and nothing more (although, as noted above, the fact
that an entity does follow the Council’s recommendations will necessarily mean that it has disclosed substantial
information about its corporate governance practices in its annual report or on its website).
To comply with the spirit, intention and purpose of Listing Rule 4.10.330 – which, as mentioned above, is to ensure
that the market receives an appropriate level of disclosure about the corporate governance practices an entity
has adopted – a listed entity should give a holistic and informative explanation of its corporate governance
framework and not take a pedantic or legalistic approach to its disclosures under Listing Rule 4.10.3, where it
simply lists those Council recommendations it follows and those Council recommendations it doesn’t follow and
why.
Where a listed entity follows a Council recommendation, rather than simply state that fact, it should explain what
policies and practices it has in place in that regard and, where applicable, point readers to where they can find
further information about those policies and practices. For example, readers are likely to find a statement that:
The board has established an audit committee. It has 3 members, all of whom are non-executive directors.
A majority of the committee members are independent directors. The committee is also chaired by an
independent chair, who is not chair of the board. A copy of the charter of the audit committee is available
on the corporate governance page on the company’s website at [insert URL]. Information about the
members of the audit committee, their relevant qualifications and experience, the number of times the
committee met throughout the most recent reporting period and the individual attendances of members at
those meetings is also on the corporate governance page on the company’s website.
to be much more engaging and illuminating than:
The entity complies with recommendation 4.1 of the ASX Corporate Governance Council Principles and
Recommendations.
Listed entities should view their corporate governance statement not as a compliance document but rather as an
opportunity to demonstrate that their board and management are alive to the importance of having proper and
effective corporate governance arrangements and to communicate to security holders and the broader
investment community the robustness of their particular approach to corporate governance.

7.

What to disclose if you do not follow a Council recommendation

Again, to comply with the spirit, intention and purpose of Listing Rule 4.10.3,31 any statement an entity includes in
its corporate governance statement explaining its reasons for not following a Council recommendation should:
•

be reasonably detailed and informative so that the market understands why it is that the entity has chosen
not to follow that recommendation; and

•

disclose what, if any, alternative corporate governance practices the entity may have adopted in lieu of
those in the recommendation, and explain why those practices are considered more appropriate for the
entity than the ones in the recommendation.

Security holders are unlikely to find brief statements – such as “the recommendation is not considered
appropriate, given the entity’s size and circumstances” – to be particularly helpful in understanding why an entity
has chosen not to follow a particular Council recommendation or what alternative corporate governance
arrangements the entity may have instituted to address the underlying principle to which that recommendation is
directed.
30
31

As listed entities are required to do under Listing Rule 19.2.
See note 30 and the accompanying text.
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8.

Guidance on Council recommendation 4.2

Council recommendation 4.2 provides that:
The board of a listed entity should, before it approves the entity’s financial statements for a financial
period, receive from its CEO and CFO a declaration that, in their opinion, the financial records of the entity
have been properly maintained and that the financial statements comply with the appropriate accounting
standards and give a true and fair view of the financial position and performance of the entity and that the
opinion has been formed on the basis of a sound system of risk management and internal control which is
operating effectively.
On its face, this recommendation applies to all financial statements that the board of a listed entity may approve.
This includes not only annual and half-year financial statements under the Corporations Act (or equivalent
legislation overseas) but also:
•

quarterly cash flow (Appendix 5B) reports of mining exploration entities and oil and gas exploration entities
under Listing Rule 5.5; and

•

quarterly cash flow (Appendix 4C) reports of entities subject to Listing Rule 4.7B.

Therefore, if an entity is required to give quarterly reports to ASX under the Listing Rules and it wishes to comply
with recommendation 4.2, before the board approves those quarterly reports, it should be receiving a declaration
from its CEO and CFO in the terms set out in that recommendation.

9.

Audit committees

Listing Rule 12.7 provides:
An entity which was included in the S&P All Ordinaries Index at the beginning of its financial year must
have an audit committee during that year. If the entity was included in the S&P/ASX 300 Index at the
beginning of its financial year it must also comply with the recommendations set by the ASX Corporate
Governance Council in relation to composition and operation of the audit committee for the whole of that
financial year, unless it had been included in that index for the first time less than 3 months before the
beginning of that financial year. An entity that is included in the S&P/ASX 300 Index for the first time less
than 3 months before the first day of its financial year but did not comply with the recommendations set by
the ASX Corporate Governance Council in relation to composition and operation of the audit committee at
that date must take steps so that it complies with those recommendations within 3 months of the beginning
of the financial year.
The specific Council recommendations dealing with the composition and operation of audit committees that an
entity in the S&P/ASX 300 Index must comply with under Listing Rule 12.7 are in Council recommendation 4.1(a),
which recommends that the board of a listed entity should have an audit committee which:
(1)

has at least three members, all of whom are non-executive directors and a majority of whom are
independent directors; and

(2)

is chaired by an independent director, who is not the chair of the board,

and disclose:
(3)

the charter of the committee;

(4)

the relevant qualifications and experience of the members of the committee; and

(5)

in relation to each reporting period, the number of times the committee met throughout the period and the
individual attendances of the members at those meetings.
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An entity in the S&P/ASX 300 Index at the beginning of its financial year should therefore be reporting in its
annual corporate governance statement for that financial year that it follows Council recommendation 4.1(a).32 It
cannot “if not, why not” report against (that is, not follow and give its reasons for not following) that
recommendation as that would amount to a breach of Listing Rule 12.7.
An entity in the S&P All Ordinaries Index, but not in the S&P/ASX 300 Index, at the beginning of its financial year
should be reporting in its annual corporate governance statement for that financial year that it has an audit
committee and therefore follows the opening paragraph of Council recommendation 4.1(a). It cannot “if not, why
not” report against that part of recommendation 4.1(a) as that would amount to a breach of Listing Rule 12.7. It
should also be reporting under Listing Rule 4.10.3 whether it follows the specific suggestions in subparagraphs (1) – (5) of Council recommendation 4.1(a) about the composition and operation of the audit
committee and, if not, give its reasons for not doing so.
An entity which is not in the S&P All Ordinaries Index at the beginning of its financial year should be reporting
under Listing Rule 4.10.3 whether it follows Council recommendation 4.1(a) or (b) and, if not, give its reasons for
not doing so. Recommendation 4.1(b) deals with the situation of those listed entities which decide that they are
able to oversee the financial reporting process efficiently and effectively without establishing a separate audit
committee. In that case, to comply with recommendation 4.1(b), the entity should disclose in its annual report or
on its website the fact that it does not have an audit committee and explain the processes it employs that
independently verify and safeguard the integrity of its corporate reporting, including the processes for the
appointment and removal of the external auditor and the rotation of the audit engagement partner.

10. Remuneration committees
Listing Rule 12.8 provides:
An entity, which was included in the S&P/ASX 300 Index at the beginning of its financial year, must have a
remuneration committee, comprised solely of non executive directors, for the entire duration of that
financial year.
The term “remuneration committee” is defined in Listing Rule 19.12 as “a committee formed by an entity to advise
that entity on matters pertaining to the remuneration of its key management personnel.”33
The Council recommendation relevant to remuneration committees is recommendation 8.1(a), which
recommends that the board of a listed entity should have a remuneration committee which:
(1)

has at least three members, a majority of whom are independent directors; and

(2)

is chaired by an independent director,

and disclose:
(3)

the charter of the committee;

(4)

the members of the committee; and

32

If the entity was included in the S&P/ASX 300 Index for the first time less than three months before the first day of its financial year, it
has three months from the start of the financial year to implement processes to comply with Council recommendation 4.1(a). If this means
that the entity has not complied with Council recommendation 4.1(a) for the whole of the financial year, it should report in its corporate
governance statement which part of the financial year that it did comply with that recommendation and state its reasons for not following
the recommendation and what (if any) alternative governance practices it adopted in lieu of the recommendation during that period.
33 The term “key management personnel” is defined in Listing Rule 19.12 to have the same meaning as in Accounting Standard
AASB 124 Related Party Disclosure, which requires subject entities to disclose the remuneration and shareholdings of, and various other
transactions involving, key management personnel. AASB 124 defines “key management personnel” as: “those persons having authority
and responsibility for planning, directing and controlling the activities of the entity, directly or indirectly, including any director (whether
executive or otherwise) of that entity.”
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(5)

in relation to each reporting period, the number of times the committee met throughout the period and the
individual attendances of the members at those meetings.

An entity in the S&P/ASX 300 Index at the beginning of its financial year therefore should be reporting in its
corporate governance statement that it has a remuneration committee and therefore follows the opening
paragraph of Council recommendation 8.1(a). It cannot “if not, why not” report against that part of
recommendation 8.1(a) as that would amount to a breach of Listing Rule 12.8. In addition, it should be reporting
under Listing Rule 4.10.3 whether it follows the specific suggestions in sub-paragraphs (1) – (5) of Council
recommendation 8.1(a) about the composition and operation of the remuneration committee and, if not, give its
reasons for not doing so. It should also be stating in its corporate governance statement that its remuneration
committee is comprised solely of non-executive directors and has been in place for the whole of the financial
year, so as to record its compliance with Listing Rule 12.8 (noting that Council recommendation 8.1 recommends
that a majority of the members of the remuneration committee are independent directors, whereas Listing
Rule 12.8 requires all of the members of the remuneration committee to be non-executive directors).
An entity which is not in the S&P/ASX 300 Index at the beginning of its financial year should be reporting under
Listing Rule 4.10.3 whether it follows Council recommendation 8.1(a) or (b) and, if not, give its reasons for not
doing so. Recommendation 8.1(b) deals with the situation of those listed entities which decide that they are able
to deal efficiently and effectively with remuneration issues without establishing a separate remuneration
committee. In that case, to comply with recommendation 8.1(b), the entity should disclose in its annual report or
on its website the fact that it does not have a remuneration committee and explain the processes it employs for
setting the level and composition of remuneration for directors and senior executives and ensuring that such
remuneration is appropriate and not excessive.

11. ASX’s enforcement practices
In assessing whether an entity has complied with its disclosure obligations under Listing Rule 4.10.3, ASX looks
beyond form to substance to see if the entity has made disclosures which are consistent with the spirit, intention
and purpose of the rule34 and which reveal an appropriate level of information about the corporate governance
practices an entity has adopted.
ASX reviews the corporate governance statement of each listed entity to confirm that it materially complies with
its disclosure obligations under Listing Rule 4.10.3. If the entity was in the S&P/ASX 300 Index or S&P All
Ordinaries Index at the beginning of its financial year, ASX also checks that the entity has complied with the
applicable audit committee and remuneration committee requirements under Listing Rules 12.7 and 12.8.
If an entity:
•

fails to include in its annual report a corporate governance statement, or the URL of the page on its
website where a corporate governance statement is located, in breach of Listing Rule 4.10.3;

•

omits information from its corporate governance statement that should have been included under Listing
Rule 4.10.3 and ASX considers the omission to be a substantial one (in the sense of not meeting the
underlying policy objective of ensuring that the market has an appropriate level of information about an
entity’s corporate governance practices); or

•

fails to have an audit committee or remuneration committee when it is required to do so under Listing
Rules 12.7 and 12.8,

ASX will bring that matter to the attention of the entity and ask it to take immediate action to rectify the breach. In
the first two cases above, this will usually involve the entity making an announcement to the market to correct the
omission and, in the third case, the entity making an announcement that it has established the required audit
committee or remuneration committee. If the entity does not respond appropriately to ASX’s request, ASX may
34

As listed entities are required to do under Listing Rule 19.2.
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issue a written direction to the entity under Listing Rule 18.8 requiring it to rectify the breach.35 Depending on the
circumstances, ASX may also suspend trading in the entity’s securities until it rectifies the breach.36
If it appears to ASX that an entity has omitted information from its corporate governance statement that should
have been included under Listing Rule 4.10.3 but ASX considers the omission not to be a substantial one, ASX
may deal with the matter more informally by simply requesting the entity to correct the omission in its next annual
corporate governance statement.
If ASX has concerns that a listed entity may have:
•

omitted material information that ought to have been included in its corporate governance statement under
Listing Rule 4.10.3; or

•

lodged a materially false or misleading corporate governance statement,

ASX may ask the entity to provide it with any information, document or explanation (including an updated version
of an Appendix 4G) to enable ASX to be satisfied that the entity is in compliance with its obligations under the
Listing Rules. The entity must comply with that request within the time specified by ASX.37
Depending on the nature of the information requested, ASX may require that information to be released to the
market. ASX’s request for the information will make it clear whether ASX is intending to release, or reserves the
right to release, the information to the market so that the entity will have the opportunity to respond in a suitable
form.38

12. Listed entity compliance practices
Listed entities should exercise due care to ensure that the information in their corporate governance statements is
correct and not misleading. An officer or employee of a listed entity who gives, or authorises or permits the giving
of, materially false or misleading39 information to ASX under the Listing Rules:
•

knowingly, potentially breaches section 1309(1) of the Corporations Act, which is a criminal offence
punishable by a fine of up to 200 penalty units and/or imprisonment for up to 5 years; or

•

without taking reasonable steps to ensure that the information was not false or misleading, potentially
breaches section 1309(2) of the Corporations Act, which is a criminal offence punishable by a fine of up to
100 penalty units and/or imprisonment for up to 2 years.

ASX therefore encourages listed entities to complete their corporate governance statements and their
Appendix 4G carefully to confirm that the disclosures in them are correct.
It should be noted that if ASX has reason to suspect that a listed entity or any other person (such as a director,
secretary or other officer of a listed entity) has committed a significant contravention of the Corporations Act, it is
required under section 792B(2)(c) to give a notice to ASIC with details of the contravention. The purpose of such
a notice is so that ASIC can then consider what action (if any) it may wish to take under its various enforcement
powers.
If a listed entity provides a corporate governance statement to ASX that is essentially fabricated or contains
material falsehoods, ASX is likely to regard that as a “significant” contravention of section 1309 for these
purposes and refer the matter to ASIC under section 792B(2)(c).

35
36
37
38
39

Listing Rule 18.8. Such a direction will usually be published on the ASX Market Announcements Platform.
Listing Rules 17.3.1 and 17.3.2.
Listing Rule 18.7.
Listing Rule 18.7A.
This includes omitting material which renders the information given to ASX misleading in a material respect.
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13. Applicants seeking admission to the official list
Listing Rule 1.1 sets out the conditions for an entity to be admitted to the official list as an ASX Listing.
Condition 13 requires an applicant for listing to produce a corporate governance statement of the type required
annually under Listing Rule 4.10.3.40 The statement must disclose the extent to which the applicant will follow the
Council’s recommendations as at the date of its admission to the official list. If the entity does not intend to follow
all of the Council’s recommendations, the statement must separately identify each recommendation that will not
be followed and state its reasons for not following the recommendation and what (if any) alternative governance
practices it intends to adopt in lieu of the recommendation.
If an applicant for listing will be subject to Listing Rules 12.7 or 12.8 upon its admission to the official list,
Conditions 13 (in the former case) and 16 (in the latter case) also require the applicant to demonstrate to ASX
that it will comply with those rules as at the date of its admission. Hence, if the entity will be included in the S&P
All Ordinaries Index upon admission, it must confirm in the materials lodged with its listing application41 that it will
have an audit committee in place when it is admitted to the official list. If it will be in the S&P/ASX 300 Index upon
admission, it must also confirm in the materials lodged with its listing application42 that it will comply with the
Council’s recommendations relating to composition and operation of the audit committee and that it will have a
remuneration committee comprised solely of non-executive directors in place when it is admitted to the official list.

40

Typically, most applicants for listing will include this statement in the prospectus, PDS or information memorandum that they lodge
with their listing application under Listing Rule 1.1 Condition 3. If they do not, ASX will require the lodgement of a separate corporate
governance statement as a condition of admission to the official list.
41 Again, most applicants for listing will typically include a statement confirming their compliance with Listing Rule 12.7 in the prospectus,
PDS or information memorandum that they lodge with their listing application under Listing Rule 1.1 Condition 3.
42 Again, most applicants for listing will typically include a statement confirming their compliance with Listing Rule 12.8 in the prospectus,
PDS or information memorandum that they lodge with their listing application under Listing Rule 1.1 Condition 3.
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Annexure: The Council’s Recommendations
Principle 1 - Lay solid foundations for management and oversight
Recommendation 1.1:
A listed entity should disclose:
(a)

the respective roles and responsibilities of its board and management; and

(b)

those matters expressly reserved to the board and those delegated to management.

Recommendation 1.2:
A listed entity should:
(a)

undertake appropriate checks before appointing a person, or putting forward to security holders a
candidate for election, as a director; and

(b)

provide security holders with all material information in its possession relevant to a decision on whether or
not to elect or re-elect a director.

Recommendation 1.3:
A listed entity should have a written agreement with each director and senior executive setting out the terms of
their appointment.
Recommendation 1.4:
The company secretary of a listed entity should be accountable directly to the board, through the chair, on all
matters to do with the proper functioning of the board.
Recommendation 1.5:
A listed entity should:
(a)

have a diversity policy which includes requirements for the board or a relevant committee of the board to
set measurable objectives for achieving gender diversity and to assess annually both the objectives and
the entity’s progress in achieving them;

(b)

disclose that policy or a summary of it; and

(c)

disclose as at the end of each reporting period the measurable objectives for achieving gender diversity
set by the board or a relevant committee of the board in accordance with the entity’s diversity policy and
its progress towards achieving them and either:
(1)

the respective proportions of men and women on the board, in senior executive positions and
across the whole organisation (including how the entity has defined “senior executive” for these
purposes); or

(2)

if the entity is a “relevant employer” under the Workplace Gender Equality Act, the entity’s most
recent “Gender Equality Indicators”, as defined in and published under that Act.

Recommendation 1.6:
A listed entity should:
(a)

have and disclose a process for periodically evaluating the performance of the board, its committees and
individual directors; and
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(b)

disclose, in relation to each reporting period, whether a performance evaluation was undertaken in the
reporting period in accordance with that process.

Recommendation 1.7:
A listed entity should:
(a)

have and disclose a process for periodically evaluating the performance of its senior executives; and

(b)

disclose, in relation to each reporting period, whether a performance evaluation was undertaken in the
reporting period in accordance with that process.

Principle 2 - Structure the board to add value
Recommendation 2.1:
The board of a listed entity should:
(a)

have a nomination committee which:
(1)

has at least three members, a majority of whom are independent directors; and

(2)

is chaired by an independent director,

and disclose:

(b)

(3)

the charter of the committee;

(4)

the members of the committee; and

(5)

as at the end of each reporting period, the number of times the committee met throughout the
period and the individual attendances of the members at those meetings; or

if it does not have a nomination committee, disclose that fact and the processes it employs to address
board succession issues and to ensure that the board has the appropriate balance of skills, knowledge,
experience, independence and diversity to enable it to discharge its duties and responsibilities effectively.

Recommendation 2.2:
A listed entity should have and disclose a board skills matrix setting out the mix of skills and diversity that the
board currently has or is looking to achieve in its membership.
Recommendation 2.3:
A listed entity should disclose:
(a)

the names of the directors considered by the board to be independent directors;43

(b)

if a director has an interest, position, association or relationship of the type described in Box 2.3 but the
board is of the opinion that it does not compromise the independence of the director, the nature of the
interest, position, association or relationship in question and an explanation of why the board is of that
opinion; and

(c)

the length of service of each director.

43

The definition of “independent director” is set out in the Glossary to the Principles and Recommendations.
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Recommendation 2.4:
A majority of the board of a listed entity should be independent directors.
Recommendation 2.5:
The chair of the board of a listed entity should be an independent director and, in particular, should not be the
same person as the CEO of the entity.
Recommendation 2.6:
A listed entity should have a program for inducting new directors and provide appropriate professional
development opportunities for directors to develop and maintain the skills and knowledge needed to perform their
role as directors effectively.

Principle 3 - Act ethically and responsibly
Recommendation 3.1:
A listed entity should:
(a)

have a code of conduct for its directors, senior executives and employees; and

(b)

disclose that code or a summary of it.

Principle 4 - Safeguard integrity in corporate reporting
Recommendation 4.1:
The board of a listed entity should:
(a)

have an audit committee which:
(1)

has at least three members, all of whom are non-executive directors and a majority of whom are
independent directors; and

(2)

is chaired by an independent director, who is not the chair of the board,

and disclose:

(b)

(3)

the charter of the committee;

(4)

the relevant qualifications and experience of the members of the committee; and

(5)

in relation to each reporting period, the number of times the committee met throughout the period
and the individual attendances of the members at those meetings; or

if it does not have an audit committee, disclose that fact and the processes it employs that independently
verify and safeguard the integrity of its corporate reporting, including the processes for the appointment
and removal of the external auditor and the rotation of the audit engagement partner.

Recommendation 4.2:
The board of a listed entity should, before it approves the entity’s financial statements for a financial period,
receive from its CEO and CFO a declaration that, in their opinion, the financial records of the entity have been
properly maintained and that the financial statements comply with the appropriate accounting standards and give
a true and fair view of the financial position and performance of the entity and that the opinion has been formed
on the basis of a sound system of risk management and internal control which is operating effectively.
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Recommendation 4.3:
A listed entity that has an AGM should ensure that its external auditor attends its AGM and is available to answer
questions from security holders relevant to the audit.

Principle 5 - Make timely and balanced disclosure
Recommendation 5.1:
A listed entity should:
(a)

have a written policy for complying with its continuous disclosure obligations under the Listing Rules; and

(b)

disclose that policy or a summary of it.

Principle 6 - Respect the rights of security holders
Recommendation 6.1:
A listed entity should provide information about itself and its governance to investors via its website.
Recommendation 6.2:
A listed entity should design and implement an investor relations program to facilitate effective two-way
communication with investors.
Recommendation 6.3:
A listed entity should disclose the policies and processes it has in place to facilitate and encourage participation
at meetings of security holders.
Recommendation 6.4:
A listed entity should give security holders the option to receive communications from, and send communications
to, the entity and its security registry electronically.

Principle 7- Recognise and manage risk
Recommendation 7.1:
The board of a listed entity should:
(a)

have a committee or committees to oversee risk, 44 each of which:
(1)

has at least three members, a majority of whom are independent directors; and

(2)

is chaired by an independent director,

and disclose:
(3)

the charter of the committee;

(4)

the members of the committee; and

44 The risk committee may be a stand-alone risk committee, a combined audit and risk committee or a combination of board committees
addressing different elements of risk (see the commentary to Council recommendation 7.1).
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(5)
(b)

as at the end of each reporting period, the number of times the committee met throughout the
period and the individual attendances of the members at those meetings; or

if it does not have a risk committee or committees that satisfy (a) above, disclose that fact and the
processes it employs for overseeing the entity’s risk management framework.

Recommendation 7.2:
The board or a committee of the board should:
(a)

review the entity’s risk management framework at least annually to satisfy itself that it continues to be
sound; and

(b)

disclose, in relation to each reporting period, whether such a review has taken place.

Recommendation 7.3:
A listed entity should disclose:
(a)

if it has an internal audit function, how the function is structured and what role it performs; or

(b)

if it does not have an internal audit function, that fact and the processes it employs for evaluating and
continually improving the effectiveness of its risk management and internal control processes.

Recommendation 7.4:
A listed entity should disclose whether it has any material exposure to economic, environmental and social
sustainability risks and, if it does, how it manages or intends to manage those risks.

Principle 8- Remunerate fairly and responsibly
Recommendation 8.1:
The board of a listed entity should:
(a)

have a remuneration committee which:
(1)

has at least three members, a majority of whom are independent directors; and

(2)

is chaired by an independent director,

and disclose:

(b)

(3)

the charter of the committee;

(4)

the members of the committee; and

(5)

as at the end of each reporting period, the number of times the committee met throughout the
period and the individual attendances of the members at those meetings; or

if it does not have a remuneration committee, disclose that fact and the processes it employs for setting
the level and composition of remuneration for directors and senior executives and ensuring that such
remuneration is appropriate and not excessive.

Recommendation 8.2:
A listed entity should separately disclose its policies and practices regarding the remuneration of non-executive
directors and the remuneration of executive directors and other senior executives.
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Recommendation 8.3:
A listed entity which has an equity-based remuneration scheme should:
(a)

have a policy on whether participants are permitted to enter into transactions (whether through the use of
derivatives or otherwise) which limit the economic risk of participating in the scheme; and

(b)

disclose that policy or a summary of it.

Additional recommendations that apply to an externally managed listed entity
The following two additional recommendations apply to externally managed listed entities:
Alternative to Recommendation 1.1 for externally managed listed entities:
The responsible entity of an externally managed listed entity should disclose:
(a)

the arrangements between the responsible entity and the listed entity for managing the affairs of the listed
entity;

(b)

the role and responsibility of the board of the responsible entity for overseeing those arrangements.

Alternative to Recommendations 8.1, 8.2 and 8.3 for externally managed listed entities:
An externally managed listed entity should clearly disclose the terms governing the remuneration of the manager.
The following table summarises how the recommendations apply to externally managed listed entities:
Recommendation

Applicable to externally managed listed entities

1.1 (role of board and management)

No, however the alternative recommendation above
applies

1.2 (information about directors)

No

1.3 (written contracts of appointment)

No

1.4 (company secretary)

No

1.5 (diversity)

No

1.6 (board reviews)

No

1.7 (management reviews)

No

2.1 (nomination committee)

No

2.2 (board skills matrix)

No

2.3 (disclose independence and length of service of Yes, in relation to the responsible entity in its corporate
directors)
capacity
2.4 (majority of directors independent)

No

2.5 (chair independent and not CEO)

No

2.6 (director induction and professional development)

No

3.1 (code of conduct)

Yes, in relation to the responsible entity in its corporate
capacity

4.1 (audit committee)

Yes, in relation to the specific processes and facilities
the responsible entity has put in place to perform its
role as the manager of the listed entity
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4.2 (CEO and CFO certification of financial statements)

Yes, in relation to the specific processes and facilities
the responsible entity has put in place to perform its
role as the manager of the listed entity

4.3 (external auditor available at AGM)

Yes, if the externally managed listed entity holds an
AGM. No if it does not.

5.1 (disclosure policy)

Yes, in relation to the listed entity being managed by
the responsible entity

6.1 (information on website)

Yes, in relation to the specific processes and facilities
the responsible entity has put in place to perform its
role as the manager of the listed entity

6.2 (investor relations program)

Yes, in relation to the specific processes and facilities
the responsible entity has put in place to perform its
role as the manager of the listed entity

6.3 (facilitate participation at meetings of security Yes, if the externally managed listed entity has periodic
holders)
meetings of security holders. No if it does not.
6.4 (facilitate electronic communications)

Yes, in relation to the listed entity being managed by
the responsible entity

7.1 (risk committee)

Yes, in relation to the specific processes and facilities
the responsible entity has put in place to perform its
role as the manager of the listed entity

7.2 (annual risk review)

Yes, in relation to the specific processes and facilities
the responsible entity has put in place to perform its
role as the manager of the listed entity

7.3 (internal audit)

Yes, in relation to the specific processes and facilities
the responsible entity has put in place to perform its
role as the manager of the listed entity

7.4 (sustainability risks)

Yes, in relation to the listed entity being managed by
the responsible entity

8.1 (remuneration committee)

No, however the alternative recommendation above
applies

8.2 (disclosure of executive and non-executive director No, however the alternative recommendation above
remuneration policies)
applies
8.3 (policy on hedging equity incentive schemes)

No, however the alternative recommendation above
applies

Externally managed listed entities should consult the section headed “The application of the recommendations to
externally managed listed entities” in the Principles and Recommendations for further guidance on how they
should apply and make disclosures against the recommendations.
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Rules 4.7.3 and 4.10.31

Appendix 4G
Key to Disclosures
Corporate Governance Council Principles and Recommendations
Introduced 01/07/14

Name of entity

ABN/ARBN

Financial year ended

Our corporate governance statement2 for the above period above can be found at:3




these pages of our annual report:

_____________________________________________

this URL on our website:

_____________________________________________

The Corporate Governance Statement is accurate and up to date as at [insert effective date of
statement] and has been approved by the board.
The annexure includes a key to where our corporate governance disclosures can be located.
Date here:

_______________________________

Sign here:

_______________________________
Director/company secretary

1

Under Listing Rule 4.7.3, an entity must lodge with ASX a completed Appendix 4G at the same time as it lodges its annual
report with ASX.

Listing Rule 4.10.3 requires an entity that is included in the official list as an ASX Listing to include in its annual report either a
corporate governance statement that meets the requirements of that rule or the URL of the page on its website where such a
statement is located. The corporate governance statement must disclose the extent to which the entity has followed the
recommendations set by the ASX Corporate Governance Council during the reporting period. If the entity has not followed a
recommendation for any part of the reporting period, its corporate governance statement must separately identify that
recommendation and the period during which it was not followed and state its reasons for not following the recommendation
and what (if any) alternative governance practices it adopted in lieu of the recommendation during that period.
Under Listing Rule 4.7.4, if an entity chooses to include its corporate governance statement on its website rather than in its
annual report, it must lodge a copy of the corporate governance statement with ASX at the same time as it lodges its annual
report with ASX. The corporate governance statement must be current as at the effective date specified in that statement for
the purposes of rule 4.10.3.
2

“Corporate governance statement” is defined in Listing Rule 19.12 to mean the statement referred to in Listing Rule 4.10.3
which discloses the extent to which an entity has followed the recommendations set by the ASX Corporate Governance
Council during a particular reporting period.

3

Mark whichever option is correct and then complete the page number(s) of the annual report, or the URL of the web page,
where the entity’s corporate governance statement can be found.

+ See chapter 19 for defined terms.
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Print name:

_______________________________

+ See chapter 19 for defined terms.
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ANNEXURE – KEY TO CORPORATE GOVERNANCE DISCLOSURES
Corporate Governance Council recommendation
recommendation

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

PRINCIPLE 1 – LAY SOLID FOUNDATIONS
FOUNDATIONS FOR MANAGEMENT AND OVERSIGHT

1.1

A listed entity should disclose:

… the fact that we follow this recommendation:

(a) the respective roles and responsibilities of its
board and management; and




(b) those matters expressly reserved to the board and
those delegated to management.

in our Corporate Governance Statement OR
at this location:



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable

_____________________________________________
Insert location here

… and information about the respective roles and
responsibilities of our board and management (including
those matters expressly reserved to the board and those
delegated to management):



at this location:
_____________________________________________
Insert location here

1.2

A listed entity should:

… the fact that we follow this recommendation:

(a) undertake appropriate checks before appointing a
person, or putting forward to security holders a
candidate for election, as a director; and




(b) provide security holders with all material
information in its possession relevant to a decision
on whether or not to elect or re-elect a director.

in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

+ See chapter 19 for defined terms.
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Corporate Governance Council recommendation
recommendation

1.3

A listed entity should have a written agreement with
each director and senior executive setting out the
terms of their appointment.

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

… the fact that we follow this recommendation:



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable

… the fact that we have a diversity policy that complies
with paragraph (a):






an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

1.4

The company secretary of a listed entity should be
accountable directly to the board, through the chair,
on all matters to do with the proper functioning of the
board.

… the fact that we follow this recommendation:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

1.5

A listed entity should:
(a) have a diversity policy which includes
requirements for the board or a relevant
committee of the board to set measurable
objectives for achieving gender diversity and to
assess annually both the objectives and the
entity’s progress in achieving them;

in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

(b) disclose that policy or a summary of it; and

… and a copy of our diversity policy or a summary of it:

(c) disclose as at the end of each reporting period the
measurable objectives for achieving gender
diversity set by the board or a relevant committee
of the board in accordance with the entity’s
diversity policy and its progress towards achieving
them and either:



(1) the respective proportions of men and women
on the board, in senior executive positions and
across the whole organisation (including how
the entity has defined “senior executive” for
these purposes); or

at this location:
_____________________________________________
Insert location here

… the measurable objectives for achieving gender diversity
set by the board or a relevant committee of the board in
accordance with our diversity policy and our progress
towards achieving them:




in our Corporate Governance Statement OR
at this location:

+ See chapter 19 for defined terms.
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Appendix 4G
Key to Disclosures Corporate Governance Council Principles and Recommendations

Corporate Governance Council recommendation
recommendation
(2) if the entity is a “relevant employer” under the
Workplace Gender Equality Act, the entity’s
most recent “Gender Equality Indicators”, as
defined in and published under that Act.

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

_____________________________________________
Insert location here

… and the information referred to in paragraphs (c)(1) or (2):




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

1.6

A listed entity should:

… the evaluation process referred to in paragraph (a):

(a) have and disclose a process for periodically
evaluating the performance of the board, its
committees and individual directors; and




(b) disclose, in relation to each reporting period,
whether a performance evaluation was
undertaken in the reporting period in accordance
with that process.

in our Corporate Governance Statement OR
at this location:
_____________________________________________



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable

Insert location here

… and the information referred to in paragraph (b):




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

+ See chapter 19 for defined terms.
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Corporate Governance Council recommendation
recommendation

1.7

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

A listed entity should:

… the evaluation process referred to in paragraph (a):

(a) have and disclose a process for periodically
evaluating the performance of its senior
executives; and






an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable

(b) disclose, in relation to each reporting period,
whether a performance evaluation was
undertaken in the reporting period in accordance
with that process.

in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

… and the information referred to in paragraph (b):




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

+ See chapter 19 for defined terms.
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Corporate Governance Council recommendation
recommendation

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

PRINCIPLE 2 - STRUCTURE THE BOARD TO ADD VALUE

+ See chapter 19 for defined terms.
Appendix 1A Page 7

01/07/2014

Appendix 4G
Key to Disclosures Corporate Governance Council Principles and Recommendations

Corporate Governance Council recommendation
recommendation

2.1

The board of a listed entity should:
(a) have a nomination committee which:
(1) has at least three members, a majority of
whom are independent directors; and
(2) is chaired by an independent director,

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

[If the entity complies with paragraph (a):]
… the fact that we have a nomination committee that
complies with paragraphs (1) and (2):



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable




in our Corporate Governance Statement OR
at this location:

and disclose:

_____________________________________________

(3) the charter of the committee;

Insert location here

(4) the members of the committee; and

… and a copy of the charter of the committee:

(5) as at the end of each reporting period, the
number of times the committee met throughout
the period and the individual attendances of
the members at those meetings; OR



(b) if it does not have a nomination committee,
disclose that fact and the processes it employs to
address board succession issues and to ensure
that the board has the appropriate balance of
skills, knowledge, experience, independence and
diversity to enable it to discharge its duties and
responsibilities effectively.

at this location:
_____________________________________________
Insert location here

… and the information referred to in paragraphs (4) and (5):




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

[If the entity complies with paragraph (b):]
… the fact that we do not have a nomination committee
and the processes we employ to address board succession
issues and to ensure that the board has the appropriate
balance of skills, knowledge, experience, independence
and diversity to enable it to discharge its duties and
responsibilities effectively:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

+ See chapter 19 for defined terms.
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Corporate Governance Council recommendation
recommendation

2.2

A listed entity should have and disclose a board skills
matrix setting out the mix of skills and diversity that the
board currently has or is looking to achieve in its
membership.

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

… our board skills matrix:



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable



an explanation why that is so in our Corporate
Governance Statement




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

2.3

A listed entity should disclose:
(a) the names of the directors considered by the
board to be independent directors;
(b) if a director has an interest, position, association
or relationship of the type described in Box 2.3 but
the board is of the opinion that it does not
compromise the independence of the director, the
nature of the interest, position, association or
relationship in question and an explanation of why
the board is of that opinion; and
(c) the length of service of each director.

… the names of the directors considered by the board to be
independent directors:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

… where applicable, the information referred to in
paragraph (b):




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

… the length of service of each director:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

+ See chapter 19 for defined terms.
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Corporate Governance Council recommendation
recommendation

2.4

A majority of the board of a listed entity should be
independent directors.

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

… the fact that we follow this recommendation:



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable



an explanation why that is so in our Corporate
Governance Statement



an explanation why that is so in our Corporate
Governance Statement




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

2.5

The chair of the board of a listed entity should be an
independent director and, in particular, should not be
the same person as the CEO of the entity.

… the fact that we follow this recommendation:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

2.6

A listed entity should have a program for inducting
new directors and provide appropriate professional
development opportunities for directors to develop
and maintain the skills and knowledge needed to
perform their role as directors effectively.

… the fact that we follow this recommendation:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

PRINCIPLE 3 – ACT ETHICALLY
ETHICALLY AND RESPONSIBLY
RESPONSIBLY

3.1

A listed entity should:

… our code of conduct or a summary of it:

(a) have a code of conduct for its directors, senior
executives and employees; and




(b) disclose that code or a summary of it.

in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

PRINCIPLE 4 – SAFEGUARD INTEGRITY IN CORPORATE REPORTING

4.1

The board of a listed entity should:
(a) have an audit committee which:
(1) has at least three members, all of whom are
non-executive directors and a majority of

[If the entity complies with paragraph (a):]
… the fact that we have an audit committee that complies
with paragraphs (1) and (2):



in our Corporate Governance Statement OR

+ See chapter 19 for defined terms.
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Key to Disclosures Corporate Governance Council Principles and Recommendations

Corporate Governance Council recommendation
recommendation
whom are independent directors; and
(2) is chaired by an independent director, who is
not the chair of the board,
and disclose:
(3) the charter of the committee;
(4) the relevant qualifications and experience of
the members of the committee; and
(5) in relation to each reporting period, the
number of times the committee met throughout
the period and the individual attendances of
the members at those meetings; OR
(b) if it does not have an audit committee, disclose
that fact and the processes it employs that
independently verify and safeguard the integrity of
its corporate reporting, including the processes for
the appointment and removal of the external
auditor and the rotation of the audit engagement
partner.

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …



We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

at this location:
_____________________________________________
Insert location here

… and a copy of the charter of the committee:



at this location:
_____________________________________________
Insert location here

… and the information referred to in paragraphs (4) and (5):




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

[If the entity complies with paragraph (b):]
… the fact that we do not have an audit committee and the
processes we employ that independently verify and
safeguard the integrity of our corporate reporting, including
the processes for the appointment and removal of the
external auditor and the rotation of the audit engagement
partner:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

+ See chapter 19 for defined terms.
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Corporate Governance Council recommendation
recommendation

4.2

4.3

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

The board of a listed entity should, before it approves
the entity’s financial statements for a financial period,
receive from its CEO and CFO a declaration that, in
their opinion, the financial records of the entity have
been properly maintained and that the financial
statements comply with the appropriate accounting
standards and give a true and fair view of the
financial position and performance of the entity and
that the opinion has been formed on the basis of a
sound system of risk management and internal control
which is operating effectively.

… the fact that we follow this recommendation:



an explanation why that is so in our Corporate
Governance Statement

A listed entity that has an AGM should ensure that its
external auditor attends its AGM and is available to
answer questions from security holders relevant to the
audit.

… the fact that we follow this recommendation:



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity that does not
hold an annual general meeting and this
recommendation is therefore not applicable



an explanation why that is so in our Corporate
Governance Statement



an explanation why that is so in our Corporate
Governance Statement




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

PRINCIPLE 5 – MAKE TIMELY AND BALANCED
BALANCED DISCLOSURE

5.1

A listed entity should:
(a) have a written policy for complying with its
continuous disclosure obligations under the Listing
Rules; and
(b) disclose that policy or a summary of it.

… our continuous disclosure compliance policy or a
summary of it:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

PRINCIPLE 6 – RESPECT THE RIGHTS OF
OF SECURITY HOLDERS

6.1

A listed entity should provide information about itself
and its governance to investors via its website.

… information about us and our governance on our
website:



at this location:
_____________________________________________
Insert location here

+ See chapter 19 for defined terms.
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Corporate Governance Council recommendation
recommendation

6.2

A listed entity should design and implement an
investor relations program to facilitate effective twoway communication with investors.

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

… the fact that we follow this recommendation:



an explanation why that is so in our Corporate
Governance Statement

… our policies and processes for facilitating and
encouraging participation at meetings of security holders:






an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity that does not
hold periodic meetings of security holders and this
recommendation is therefore not applicable



an explanation why that is so in our Corporate
Governance Statement



an explanation why that is so in our Corporate
Governance Statement




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

6.3

A listed entity should disclose the policies and
processes it has in place to facilitate and encourage
participation at meetings of security holders.

in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

6.4

A listed entity should give security holders the option
to receive communications from, and send
communications to, the entity and its security registry
electronically.

… the fact that we follow this recommendation:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

PRINCIPLE 7 – RECOGNISE AND MANAGE RISK

7.1

The board of a listed entity should:
(a) have a committee or committees to oversee risk,
each of which:
(1) has at least three members, a majority of
whom are independent directors; and
(2) is chaired by an independent director,

[If the entity complies with paragraph (a):]
… the fact that we have a committee or committees to
oversee risk that comply with paragraphs (1) and (2):




in our Corporate Governance Statement OR
at this location:
_____________________________________________

and disclose:

Insert location here

(3) the charter of the committee;
(4) the members of the committee; and
(5) as at the end of each reporting period, the

… and a copy of the charter of the committee:



at this location:

+ See chapter 19 for defined terms.
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Corporate Governance Council recommendation
recommendation

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

number of times the committee met throughout
the period and the individual attendances of
the members at those meetings; OR
(b) if it does not have a risk committee or committees
that satisfy (a) above, disclose that fact and the
processes it employs for overseeing the entity’s risk
management framework.

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

_____________________________________________
Insert location here

… and the information referred to in paragraphs (4) and (5):




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

[If the entity complies with paragraph (b):]
… the fact that we do not have a risk committee or
committees that satisfy (a) and the processes we employ for
overseeing our risk management framework:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

7.2

The board or a committee of the board should:

… the fact that we follow this recommendation:

(a) review the entity’s risk management framework at
least annually to satisfy itself that it continues to be
sound; and




A listed entity should disclose:
(a) if it has an internal audit function, how the function
is structured and what role it performs; OR
(b) if it does not have an internal audit function, that
fact and the processes it employs for evaluating
and continually improving the effectiveness of its



an explanation why that is so in our Corporate
Governance Statement



an explanation why that is so in our Corporate
Governance Statement

at this location:
_____________________________________________

(b) disclose, in relation to each reporting period,
whether such a review has taken place.

7.3

in our Corporate Governance Statement OR

Insert location here

[If the entity complies with paragraph (a):]
… how our internal audit function is structured and what
role it performs:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
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Corporate Governance Council recommendation
recommendation

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

Insert location here

risk management and internal control processes.

[If the entity complies with paragraph (b):]
… the fact that we do not have an internal audit function
and the processes we employ for evaluating and
continually improving the effectiveness of our risk
management and internal control processes:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

7.4

A listed entity should disclose whether it has any
material exposure to economic, environmental and
social sustainability risks and, if it does, how it
manages or intends to manage those risks.

… whether we have any material exposure to economic,
environmental and social sustainability risks and, if we do,
how we manage or intend to manage those risks:






an explanation why that is so in our Corporate
Governance Statement



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable

in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

PRINCIPLE 8 – REMUNERATE FAIRLY AND
AND RESPONSIBLY

8.1

The board of a listed entity should:
(a) have a remuneration committee which:
(1) has at least three members, a majority of
whom are independent directors; and
(2) is chaired by an independent director,

[If the entity complies with paragraph (a):]
… the fact that we have a remuneration committee that
complies with paragraphs (1) and (2):




in our Corporate Governance Statement OR
at this location:

and disclose:

_____________________________________________

(3) the charter of the committee;

Insert location here

(4) the members of the committee; and
(5) as at the end of each reporting period, the

… and a copy of the charter of the committee:
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Corporate Governance Council recommendation
recommendation
number of times the committee met throughout
the period and the individual attendances of
the members at those meetings; OR
(b) if it does not have a remuneration committee,
disclose that fact and the processes it employs for
setting the level and composition of remuneration
for directors and senior executives and ensuring
that such remuneration is appropriate and not
excessive.

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …



We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

at this location:
_____________________________________________
Insert location here

… and the information referred to in paragraphs (4) and (5):




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

[If the entity complies with paragraph (b):]
… the fact that we do not have a remuneration committee
and the processes we employ for setting the level and
composition of remuneration for directors and senior
executives and ensuring that such remuneration is
appropriate and not excessive:




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

8.2

A listed entity should separately disclose its policies
and practices regarding the remuneration of nonexecutive directors and the remuneration of executive
directors and other senior executives.

… separately our remuneration policies and practices
regarding the remuneration of non-executive directors and
the remuneration of executive directors and other senior
executives:




in our Corporate Governance Statement OR



an explanation why that is so in our Corporate
Governance Statement OR



we are an externally managed entity and this
recommendation is therefore not applicable

at this location:
_____________________________________________
Insert location here
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Corporate Governance Council recommendation
recommendation

8.3

A listed entity which has an equity-based
remuneration scheme should:
(a) have a policy on whether participants are
permitted to enter into transactions (whether
through the use of derivatives or otherwise) which
limit the economic risk of participating in the
scheme; and
(b) disclose that policy or a summary of it.

We have followed the recommendation in full for the whole
of the period above.
above. We have disclosed …

We have
have NOT followed the recommendation in full for the
whole of the period above.
above. We have disclosed …

… our policy on this issue or a summary of it:



an explanation why that is so in our Corporate
Governance Statement OR



we do not have an equity-based remuneration
scheme and this recommendation is therefore not
applicable OR



we are an externally managed entity and this
recommendation is therefore not applicable



an explanation why that is so in our Corporate
Governance Statement



an explanation why that is so in our Corporate
Governance Statement




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

ADDITIONAL DISCLOSURES
DISCLOSURES APPLICABLE TO EXTERNALLY
EXTERNALLY MANAGED LISTED
LISTED ENTITIES

-

Alternative to Recommendation 1.1 for externally
managed listed entities:
The responsible entity of an externally managed listed
entity should disclose:
(a) the arrangements between the responsible entity
and the listed entity for managing the affairs of the
listed entity;
(b) the role and responsibility of the board of the
responsible
entity
for
overseeing
those
arrangements.

-

… the information referred to in paragraphs (a) and (b):




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here

Alternative to Recommendations 8.1, 8.2 and 8.3 for
externally managed listed entities:

… the terms governing our remuneration as manager of the
entity:

An externally managed listed entity should clearly
disclose the terms governing the remuneration of the
manager.




in our Corporate Governance Statement OR
at this location:
_____________________________________________
Insert location here
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Policy on Continuous Disclosure
Arafura Resources Limited ACN 080 933 455 (Company)

1

Purpose

As the Company is listed on the Australian Securities Exchange (ASX), it must disclose certain
information under a continuous disclosure regime to keep the market informed of events and
developments as they occur. The Company promotes timely and equal access to material information
concerning the Company including its financial position, performance, ownership and governance.
The purpose of this policy is to:


raise awareness of the Company’s obligations under the continuous disclosure regime;



establish a process to ensure that information about the Company which may be market
sensitive and which may require disclosure is brought to the attention of the Responsible
Officer in a timely manner and is kept confidential; and



set out your obligations as a director, officer, employee or contractor of the Company to ensure
that the Company complies with its continuous disclosure obligations.

The Company has appointed a Responsible Officer who is primarily responsible for ensuring that the
Company complies with its continuous disclosure obligations. The Responsible Officer is Gavin
Lockyer, and in that person's absence, Peter Sherrington.

2

Who does this policy apply to?

This policy applies to each director, officer, employee and contractor of the Company.
Each person to whom this policy applies will be given a copy of this policy, and informed and trained
about the content of this policy from time to time (as considered necessary).

3

What is the key disclosure requirement?

The key disclosure requirement set out in ASX Listing Rule 3.1 is that:
"Once an entity is or becomes aware of any information concerning it that a reasonable person
would expect to have a material effect on the price or value of the entity's securities, the entity
must immediately tell ASX that information."
A reasonable person would be taken to expect information to have a material effect on the price or
value of securities if the information would be likely to influence persons who commonly invest in
securities in deciding whether to acquire or dispose of those securities. Information concerning the
Company that a reasonable person would expect to have a material effect on the price or value of the
Company’s securities is referred to in this policy as market sensitive information.

4

Your role

It is important that you immediately bring to the attention of the Responsible Officer any information of
which you have become aware that may be market sensitive information. It is very important that you
do not make a judgment yourself as to whether the information is market sensitive information – if you
think it may be, tell the Responsible Officer.
Policy on Continuous Disclosure
Principle 5: Make timely and balanced disclosure
Recommendation 5.1
Disclosure: Summary only – website in a clearly marked corporate governance section

© Gilbert + Tobin 2015

The Responsible Officer (or in some cases the full Board, or the Chair and Managing Director jointly)
is then responsible for determining whether or not that information needs to be disclosed to the
market.

5

Examples of information that may be market sensitive

Examples of the types of information that could be market sensitive information and that you would
need to bring to the attention of the Responsible Officer include (but is not limited to) the following:
(a)

a transaction that will lead to a significant change in the nature or scale of the Company’s
activities;

(b)

a material mineral or hydrocarbon discovery;

(c)

a material acquisition or disposal;

(d)

the granting or withdrawal of a material licence;

(e)

becoming a plaintiff or defendant in a material law suit;

(f)

the fact that the Company’s earnings will be materially different from market expectations;

(g)

the appointment of a liquidator, administrator or receiver;

(h)

the commission of an event of default under, or other event entitling a financier to terminate, a
material financing facility;

(i)

under subscriptions or over subscriptions to an issue of securities;

(j)

giving or receiving a notice of intention to make a takeover;

(k)

any rating applied by a rating agency to the Company or its securities and any change to such
a rating;

(l)

any actual or proposed change to the Company’s capital structure for example, a share issue;

(m)

exploration results;

(n)

drilling results;

(o)

a significant change to or event affecting the availability of the Company's debt facilities.

This list is not exhaustive and there are many other examples of information that could potentially be
market sensitive information. For these purposes, “information” extends beyond matters of fact and
includes matters of opinion and intention. It is not limited to information that is generated by, or
sourced from within, the Company. Nor is it limited to information that is financial in character or that
is measurable in financial terms.

6

Media contact and other external communications

The Company has appointed Gavin Lockyer as its Media Officer(s) and any other person authorised
by the Board or the Media Officer(s) from time to time. Only the Media Officer(s) is authorised to
speak to the media, analysts, brokers, shareholders and other external parties on behalf of the
Company.
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If you are requested to make a comment or answer a question from the media, an analyst, broker,
shareholder or other external party, you must advise the person that you are not authorised to speak
on behalf of the Company and refer the inquiry to the Media Officer(s).

7

Confidentiality obligations

Whilst the Company has a responsibility to disclose market sensitive information as described above,
the Company is entitled to keep information confidential in some circumstances until it is appropriate
to release it to ASX. For example, if the information concerns a transaction that is incomplete or a
trade secret.
You owe obligations of confidentiality to the Company – this includes keeping confidential all
information about the Company and its related companies to which you have access, and which is not
already public. This includes, for example, any material transactions or negotiations the Company is
involved in. You should immediately report to the Responsible Officer any instances where
confidentiality of information has been or may be lost for any reason whatsoever.
You are reminded not to read confidential documents about the Company or its related companies in
public places (eg. airports, planes, public transport) or have confidential discussions about the
Company or its related companies in places that you could be overheard by others (eg. lifts, taxis,
airports, planes, public transport).
You are also reminded that if confidential information is market sensitive information, it is "inside
information" and you are prohibited from trading in the Company's securities when you are in
possession of such information. Reference should also be made to the Company’s Securities Trading
Policy.

8

Compliance and consequences of breach

If there is a breach of this policy, the person who becomes aware of the breach must immediately
notify the Responsible Officer. The Responsible Officer must then take such steps as are required to
remedy the breach as soon as possible.
Where the breach relates to a leak or suspected leak of confidential information, the Responsible
Officer will investigate the leak or suspected leak. The steps taken and the results of the investigation
will be documented.
A person involved in a company's contravention of the continuous disclosure provisions can be held
personally liable for the contravention. In addition, other penalties as prescribed under the
Corporations Act may be incurred by the Company. For these reasons, it is important that you take
your responsibilities in relation to continuous disclosure seriously. If you have any questions about
this policy or your obligations under it, you should talk to the Company Secretary or the Responsible
Officer.

9

Review of policy

The Board will review this policy at least annually and update it as required.

Policy on Continuous Disclosure
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Summary of Policy on Continuous Disclosure
The Board has adopted a Policy on Continuous Disclosure. The policy raises awareness of the
Company’s obligations under the continuous disclosure regime; establishes a process to ensure that
information about the Company which may be market sensitive and which may require disclosure is
brought to the attention of the person primarily responsible for ensuring that the Company complies
with its continuous disclosure obligations in a timely manner and is kept confidential; and sets out the
obligations of directors, officers, employees and contractors of the Company to ensure that the
Company complies with its continuous disclosure obligations. The policy also outlines who is
authorised to speak to the media, analysts, brokers, shareholders and other external parties; a
person’s confidentiality obligations and the consequences of breaching the policy. The policy is
subject to annual review by the Board.

Policy on Continuous Disclosure
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Compliance Procedures
Arafura Resources Limited ACN 080 933 455 (Company)

Officers
Responsible Officer:

Gavin Lockyer

Substitute Responsible Officer:

Peter Sherrington

Share Price Officer:

Peter Sherrington

Media Officer:

Gavin Lockyer

1

Purpose

As the Company is listed on the Australian Securities Exchange (ASX), it must comply with disclosure
obligations under ASX Listing Rules 3.1, 3.1A and 3.1B – the continuous disclosure regime.
The Company is committed to the timely disclosure of market sensitive information to promote
investor confidence and provide all investors with equal opportunity to access information about the
Company.
The purpose of these Compliance Procedures is to:


ensure that information about the Company which may be market sensitive and which may
require disclosure under Listing Rule 3.1 is promptly assessed to determine whether it requires
disclosure and if it does, is given to ASX promptly and without delay;



set out the roles and responsibilities of the Responsible Officer, the Board and the Company
Secretary in relation to continuous disclosure;



set out procedures to correct or prevent a false market in the Company’s securities;



set out measures for safeguarding confidentiality of corporate information to avoid premature
disclosure;



establish procedures for media contact and comment and external communications such as
analyst briefings and responses to shareholder questions; and



ensure that the Company’s announcements are accurate, complete and not misleading and
presented in a clear and balanced way.

Reference must also be made to the ASX Listing Rules and its Guidance Notes, particularly Guidance
Notes 8 entitled “Continuous Disclosure: Listing Rules 3.1 – 3.1B” and 16 entitled “Trading Halts and
Voluntary Suspensions”.

2

Who do the Compliance Procedures apply to?

The Compliance Procedures apply to the Responsible Officer, the Substitute Responsible Officer, the
Media Officer(s), the Share Price Officer, each director and the Company Secretary.
Compliance Procedures
Principle 5: Make timely and balanced disclosure
Recommendation 5.1
Disclosure: Summary only – website in a clearly marked corporate governance section
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Each person to whom these Compliance Procedures apply will be given a copy of the Compliance
Procedures, and informed and trained about the content of the Compliance Procedures from time to
time (as considered necessary).

3

Overview of continuous disclosure

3.1

Listing Rules 3.1, 3.1A and 3.1B

The key disclosure requirement set out in Listing Rule 3.1 is that:
"Once an entity is or becomes aware of any information concerning it that a reasonable person
would expect to have a material effect on the price or value of the entity's securities, the entity
must immediately tell ASX that information."
A reasonable person would be taken to expect information to have a material effect on the price or
value of securities if the information would be likely to influence persons who commonly invest in
securities in deciding whether to acquire or dispose of those securities. Information concerning the
Company that a reasonable person would expect to have a material effect on the price or value of the
Company’s securities is referred to in these Compliance Procedures as market sensitive
information.
Examples of the types of information that could be market sensitive information and that you would
need to bring to the attention of the Responsible Officer include (but is not limited to) the following:
(a)

a transaction that will lead to a significant change in the nature or scale of the Company’s
activities;

(b)

a material mineral or hydrocarbon discovery;

(c)

a material acquisition or disposal;

(d)

the granting or withdrawal of a material licence;

(e)

becoming a plaintiff or defendant in a material law suit;

(f)

the fact that the Company’s earnings will be materially different from market expectations;

(g)

the appointment of a liquidator, administrator or receiver;

(h)

the commission of an event of default under, or other event entitling a financier to terminate, a
material financing facility;

(i)

under subscriptions or over subscriptions to an issue of securities;

(j)

giving or receiving a notice of intention to make a takeover;

(k)

any rating applied by a rating agency to the Company or its securities and any change to such
a rating;

(l)

any actual or proposed change to the Company’s capital structure for example, a share issue;

(m)

exploration results;

(n)

drilling results;

(o)

a significant change to or event affecting the availability of the Company's debt facilities;
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This list is not exhaustive and there are many other examples of information that could potentially be
market sensitive information. For these purposes, “information” extends beyond matters of fact and
includes matters of opinion and intention. It is not limited to information that is generated by, or
sourced from within, the Company. Nor is it limited to information that is financial in character or that
is measurable in financial terms.
Listing Rule 3.1 does not apply to particular information if each of the following requirements set out in
Listing Rule 3.1A is satisfied in relation to the information:
(a)

One or more of the following 5 situations applies:
−

It would be a breach of a law to disclose the information;

−

The information concerns an incomplete proposal or negotiation;

−

The information comprises matters of supposition or is insufficiently definite to warrant
disclosure;

−

The information is generated for the internal management purposes of the entity; or

−

The information is a trade secret; and

(b)

The information is confidential and ASX has not formed the view that the information has
ceased to be confidential; and

(c)

A reasonable person would not expect the information to be disclosed.

If ASX considers that there is or is likely to be a false market in an entity’s securities and asks the
entity to give it information to correct or prevent a false market, the entity must immediately give ASX
that information: Listing Rule 3.1B.
ASX Guidance Note 8 states that compliance with Listing Rule 3.1 is critical to the integrity and
efficiency of the ASX market and other markets that trade in ASX quoted securities or derivatives of
those securities. Reflecting this, Parliament has given the rule statutory force in section 674 of the
Corporations Act. A listed company which breaches Listing Rule 3.1 may also breach section 674
and this can attract serious legal consequences for the company and its officers.
3.2

Interaction with other disclosure obligations

The Company’s continuous disclosure obligations are separate to, but operate together with, its
obligations to notify ASX of:
1



the specific matters referred to in Listing Rules 3.4 to 3.21 ; and



a significant change to the nature or scale of its activities under Listing Rule 11.1.

If the Company notifies ASX of information under any of these rules, it will also satisfy the obligation to
notify ASX of that information under Listing Rule 3.1 provided, in each case, the notification is given
within the timeframe required under Listing Rule 3.1.

1

This includes notifications of specific information about takeover bids, buy-backs; changes in capital; the release of restricted
securities and securities subject to voluntary escrow; changes in the exercise price of, or the entry of underwriting agreements
for, the exercise of options; auctions of forfeited shares by NL companies; security holder meetings; changes to the entity’s
registered and principal administrative officers; changes to the location or the closing of any register of securities; changes in
chairperson, directors, chief executive officer, company secretary or auditor; the material terms of employment service or
consultancy agreements entered into with the CEO or a director of an entity or their related parties; documents sent to security
holders; substantial holdings; requisitions received from security holders; financial documents given to overseas exchanges; in
the case of an entity that is not established in Australia, changes to the law of its home jurisdiction that materially affect the
rights or obligations of security holders; ownership limits; directors’ interests; record dates; and dividends and distributions.
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The continuous disclosure obligations in Listing Rule 3.1 also operate in parallel with:


the periodic disclosure obligations in chapters 4 and 5 of the Listing Rules;



the half-yearly and annual financial reporting requirements in the Corporations Act; and



the disclosure obligations in relation to a prospectus, PDS, cleansing notice, bidder’s
statement, target’s statement and scheme document under the Corporations Act,

(together, periodic disclosure documents). The Responsible Officer must be familiar with these
additional disclosure obligations. Once these periodic disclosure documents have been released to
the market, the information in them is regarded by ASX as “generally available” and therefore not
something that requires a separate disclosure under Listing Rule 3.1.
All other things being equal, a listed entity is not expected to release the information in a periodic
disclosure document ahead of the scheduled release date for the that document. Sometimes,
however, in the course of preparing a periodic disclosure document, market sensitive information may
become apparent that ought to be disclosed immediately under Listing Rule 3.1. Two areas where
this issue commonly arises are “earnings surprises” and material post-balance date events.
If in the course of preparing a periodic disclosure document it becomes apparent to a listed entity that
its reported earnings will differ materially from market expectations to an extent which is market
sensitive, the entity must disclose the information to ASX immediately under Listing Rule 3.1. It
cannot wait until the periodic disclosure document is released. The same is true for information about
a market sensitive post-balance date event.
The Company should include commentary on its financial results to enhance the clarity and balance
of reporting. This commentary should include information needed by an investor to make an informed
assessment of the Company’s activities and results.
Listing Rule 4.10.17 requires a company's annual report to include a review of operations and
activities. Although not specifying the contents of that report, the rule endorses the Group of 100
publication, Guide to Review of Operations and Financial Condition, which is reproduced in ASX
Guidance Note 10 – Review of Operations and Activities.

4

Responsibilities

4.1

Responsible Officer

The Responsible Officer is primarily responsible for ensuring that the Company complies with its
disclosure obligations. The responsibilities of the Responsible Officer include:
(a)

subject to paragraph (b) below, assessing and deciding what information will be disclosed. In
carrying out this responsibility, the Responsible Officer is entitled, where appropriate, to consult
with other senior executives, the Board and any other relevant party (for example, external
advisers);

(b)

ensuring that all Significant Company Announcements (defined below ) are submitted to the full
Board for approval, or if time does not permit the convening of the full Board, to the Chair and
Managing Director for their joint approval;

(c)

the vetting and authorisation of all Company announcements;

(d)

reviewing, overseeing and coordinating information provided to ASX, analysts, brokers,
shareholders, the media and the public;
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(e)

remaining up to date with the Corporations Act and Listing Rule requirements in relation to
continuous disclosure, including ASX Listing Rules Guidance Note 8;

(f)

educating directors, officers, employees and contractors about continuous disclosure and
confidentiality and ensuring the Policy on Continuous Disclosure is distributed to all directors,
officers, employees and contractors;

(g)

identifying any potentially market sensitive information by reviewing the Company’s operating
report, financial report and Board minutes on a monthly basis;

(h)

providing information to the Company Secretary to enable the Company Secretary to maintain
a record of disclosure decision making (see section 3.3 below);

(i)

ensuring compliance with these Compliance Procedures; and

(j)

the control and overall conduct of these Compliance Procedures.

As noted above, the Responsible Officer must ensure that all Significant Company Announcements
are submitted to the full Board for approval, or if time does not permit the convening of the full Board,
to the Chair and Managing Director for their joint approval. Significant Company Announcements
are announcements that address matters of particular significance affecting the Company which
would include:
(a)

final results;

(b)

interim results;

(c)

market updates;

(d)

earnings guidance;

(e)

equity capital raisings;

(f)

control transactions (as acquirer or target) (eg. takeovers, schemes of arrangement);

(g)

corporate actions (eg. buy backs, capital reductions, demergers, restructures);

(h)

related party transactions requiring shareholder approval;

(i)

other matters or transactions requiring shareholder approval; and

(j)

matters where the Board is making a recommendation to the Company's shareholders.

Before submitting a Significant Company Announcement to the full Board for approval (or to the Chair
and Managing Director if time does not permit the convening of the full Board) the Responsible Officer
should consider if the announcement should be submitted to the Company’s lawyers for legal sign-off,
particularly if the announcement contains references to legal terms or statements as to legal matters.
The Responsible Officer is entitled to request and receive any information, reports, resources and
accounting records which are relevant for the purposes of fulfilling their responsibilities.
The Responsible Officer is entitled also to have access to and consult with the Company's external
auditor, legal adviser or any other professional adviser in order to fulfil his or her responsibilities.
The Responsible Officer may delegate aspects of administering these Compliance Procedures to
other Company directors, officers or employees.
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4.2

Board

The responsibilities of the Board under these Compliance Procedures include:
(a)

approving these Compliance Procedures and any changes to the Compliance Procedures;

(b)

addressing continuous disclosure as a standing agenda item for each Board meeting. At each
Board meeting, the Board should:
(i)

note all announcements made to ASX since the last Board meeting and decide whether
any additional information concerning those announcements needs be disclosed to ASX;
and

(ii)

consider if any other information requires disclosure to the market or should be flagged
for potential disclosure;

(c)

approving all Significant Company Announcements or, if time does not permit the convening of
the full Board, the Chair and Managing Director may jointly approve a Significant Company
Announcement; and

(d)

appointing the person (or persons) under ASX Listing Rule 12.6 to be responsible for
communications with ASX in relation to ASX Listing Rule matters and ensuring that the person:

4.3

(i)

has the organisational knowledge to have meaningful discussions on disclosure matters;

(ii)

can request a trading halt and issue an announcement to the market, if that is what is
required;

(iii)

(or at least one of the persons) is readily contactable by ASX by telephone and available
to discuss any pressing disclosure issues that may arise during normal market hours and
for at least one hour either side thereof (ie. from 9am to 5pm Sydney time) on each day
that ASX is trading.

Company Secretary

The responsibilities of the Company Secretary under these Compliance Procedures include:
(a)

co-ordinating all communication with ASX;

(b)

releasing announcements electronically to ASX in accordance with the directions of the
Responsible Officer;

(c)

circulating to the Responsible Officer and each member of the Board a copy of all
announcements released to ASX;

(d)

promptly posting a copy of each announcement released to ASX on the Company’s website
after confirmation of receipt has been received from ASX;

(e)

establishing and maintaining a record of all information disclosed to ASX, and if a decision is
made not to disclose information to ASX keeping a record of that information together with the
reasons for that decision; and

(f)

keeping and maintaining on behalf of the Responsible Officer an electronic file of all
announcements given to ASX and an up-to-date copy of:
(i)

Listing Rules 3.1, 3.1A and 3.1B and ASX Guidance Note 8 entitled “Continuous
Disclosure: Listing Rules 3.1 – 3.1B”; and
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(ii)

Listing Rule 17.1 and ASX Guidance Note 16 entitled “Trading Halts and Voluntary
Suspensions”.

5

Correcting or preventing a false market

5.1

What is a “false market”?

The term false market refers to a situation where there is material misinformation or materially
incomplete information in the market which is compromising proper price discovery. This may arise,
for example, where:


a listed entity has made a false or misleading announcement;



there is other false or misleading information, including a false rumour, circulating in the market;
or



a segment of the market is trading on the basis of market sensitive information that is not
available to the market as a whole.

5.2

Procedures to correct or prevent a false market

The Company has in place the following procedures to seek to correct or prevent a false market in its
securities:
(a)

The Company will monitor changes in the market price or traded volumes of the Company’s
securities to identify any unusual fluctuations which may signal a false market. The Responsible
Officer will appoint a Share Price Officer to be responsible for monitoring these changes. The
Share Price Officer must immediately notify the Responsible Officer of any unusual fluctuation
in the market price or traded volumes of the Company's securities.

(b)

If there is a leak or inadvertent disclosure of market sensitive information, the Company must
immediately give the information to ASX under Listing Rule 3.1 in a form suitable for release to
the market. The Responsible Officer must also contemporaneously with or as soon as possible
after such announcement, notify the Board of the announcement and the leak or inadvertent
disclosure. Even if leaked or inadvertently disclosed information is not considered to be market
sensitive information, to give investors equal access to the information, the information should
be posted on the Company’s website.

(c)

If the Responsible Officer becomes aware of a media or analyst report or market rumour about
the Company circulating in the market that could lead to a false market in the Company’s
securities, the Responsible Officer will contact the Company’s ASX listings adviser to discuss
the situation.

(d)

The Company’s policy is not to comment on speculation in media or analysts’ reports or market
rumours about it circulating the market. However, where a media or analyst report or market
rumour appears to contain or to be based on credible market sensitive information (whether
that information is accurate or not) and:
(i)

there is a material change in the market price or traded volume of the Company’s
securities which appears to be referrable to the report/rumour (in the sense that it is not
readily explicable by any other event or circumstance); or

(ii)

if the market is not trading at the time but the report/rumour is of a character that when
the market does start trading, it is likely to have a material effect on the market price or
traded volume of the Company’s securities,
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the Responsible Officer will consider if an announcement is required. If ASX requires the
Company to give it information to correct or prevent a false market under Listing Rule 3.1B, the
Responsible Officer must respond to such request immediately. If an announcement is
required, and the Company needs time to prepare the announcement the Responsible Officer
should request a trading halt.

6

Trading halts

If the market is or will be trading at any time after the Company first becomes obliged to give market
sensitive information to ASX under Listing Rule 3.1 and before it can give ASX an announcement with
that information for release to the market, the Responsible Officer needs to consider carefully whether
it is appropriate to request a trading halt.
Before any request for a trading halt is made, the Responsible Officer must first make an assessment
as to whether the particular information is market sensitive information and therefore needs to be
disclosed under Listing Rule 3.1. If the Company is unsure about whether it should be requesting a
trading halt (or voluntary suspension) to cover the period required to prepare an announcement, the
Responsible Officer should contact the Company’s listing adviser at ASX to discuss the situation.
Only the Responsible Officer may request, or authorise another person to request, a trading halt.
ASX Guidance Note 16 entitled Trading Halts and Voluntary Suspensions contains guidance on how
to apply for a trading halt.
If the Company decides not to request a trading halt (or voluntary suspension) to prevent the market
trading ahead of an announcement, the Responsible Officer should monitor the market price of the
Company’s securities; major national and local newspapers; if it has access to them, major news wire
services such as Reuters and Bloomberg; any investor blogs, chat-sites or other social media it is
aware of that regularly posts comments about the Company; and enquiries from analysts or
journalists, for signs that the information to be covered in the announcement may have leaked and, if
it detects any such signs, the Responsible Officer should contact ASX immediately to discuss whether
it is appropriate to request a trading halt.

7

Safeguarding confidentiality of corporate information to avoid
premature disclosure

The continuous disclosure regime is intended to strike an appropriate balance between the interests
of the market in receiving information that will affect the price or value of, or which is needed to correct
or prevent a false market in a listed entity’s securities at the earliest reasonable time, and the interests
of the entity in not having to disclose information prematurely or where it would clearly be
inappropriate to do so.
The Responsible Officer is responsible for educating directors, officers, employees and contractors
about continuous disclosure and confidentiality, and ensuring that the Policy on Continuous
Disclosure is distributed to all directors, officers, employees and contractors.
The Responsible Officer must make sure that all third parties involved in a market sensitive
transaction or otherwise in receipt of any confidential information about the Company or its related
companies are bound by obligations of confidentiality pursuant to a non-disclosure or confidentiality
agreement or otherwise before any confidential information is provided to them. Such third parties
may include advisers (such as investment banks, lawyers, accountants, tax advisers, specialist
valuers, financial communications consultants) or other services providers (such as credit rating
agencies, trading banks, stock brokers, registries and printers). The Responsible Officer should
confirm that third parties have in place policies and practices relating to the handling and control of
confidential market sensitive information that satisfy the terms of the non-disclosure or confidentiality
agreement.
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When the Company is involved in a market sensitive transaction or other event that may constitute
market sensitive information, the Responsible Officer must remind all directors, officers, employees
and contractors who are aware of the market sensitive transaction or other event of their
confidentiality and other obligations as outlined in the Company’s Policy on Continuous Disclosure.
Further, the Company will limit the number of people within the Company with access to market
sensitive information to the minimum number possible in the circumstances and maintain a register of
both internal and external people who are insiders on market sensitive transactions. The Company
will also implement such physical document management and information barriers and information
technology controls as are considered necessary in the circumstances of the market sensitive
transaction or other event that may constitute market sensitive information.
Where the Company’s banks or advisers intend to seek direct market feedback from potential or
existing investors about a market sensitive transaction on behalf of the Company, the Company
should seek to have a good understanding of the process that their banks or advisers intend to
undertake so that formal procedures can be put in place to ensure that there is no breach of
continuous disclosure or insider trading laws.
Where the Company is relying on Listing Rule 3.1A to not disclose information about a market
sensitive transaction it is negotiating, the Responsible Officer should monitor the market price of the
Company’s securities and of the securities of any other listed entity involved in the transaction; major
national and local newspapers; if the Company or the Company’s advisers have access to them,
major news wire services such as Reuters and Bloomberg; any investor blogs, chat-sites or other
social media the Company is aware of that regularly post comments about the Company; and
enquiries from analysts or journalists, for signs that information about the transaction may no longer
be confidential and have a draft letter to ASX requesting a trading halt and a draft announcement
about the negotiations ready to send to ASX to cater for that eventuality.

8

Media contact and comment

To control the Company’s market sensitive information and limit the number of person’s authorised to
speak on the Company’s behalf, the Responsible Officer is authorised to appoint a Media Officer(s).
The Media Officer(s) is the only person(s) authorised to speak to the media.
When speaking to the media, only information which has been released to the market through ASX
can be discussed.
Care must be taken to ensure that comments are not made to the media that could result in rumours
or market speculation, or result in unauthorised disclosure of market sensitive information.

9

Analysts, brokers, shareholders and other external parties

The Media Officer(s) is the only person(s) authorised to speak to analysts, brokers, shareholders and
other external parties on behalf of the Company.
9.1

Briefings and discussions

When talking with brokers, analysts, shareholders and other external parties, only information which
has been released to the market through ASX can be discussed. If a question can only be answered
by disclosing market sensitive information, the person speaking must decline to answer the question
or take it on notice. If the question is taken on notice and the response would involve the disclosure
of market sensitive information, the information must be released through ASX before responding.
The Media Officer(s) must seek to avoid any response that may suggest that the Company’s or the
market’s current projections are incorrect. The Media Officer(s) must also refrain from expressing
‘comfort’ with analysts’ consensus forecasts or a range of analysts’ forecasts. The Responsible
Officer should be aware of all information disclosures in advance of them being made, including

Compliance Procedures

© Gilbert + Tobin 2015

information to be presented at private briefings, to analysts and others, including answers to investor
questions. The Responsible Officer must review any information that is to be provided at private
briefings to analysts and others to assess whether the information constitutes market sensitive
information. If it is determined by the Responsible Officer that the information requires disclosure to
the market, the Responsible Officer must immediately make the appropriate announcement to ASX.
The Responsible Officer must review any discussions with analysts, brokers or other persons after
they have been held to check whether any market sensitive information has been inadvertently
disclosed and if so, the Responsible Officer is to ensure that any market sensitive information
inadvertently provided to analysts, brokers or other persons is given to ASX for release to the market.
The Responsible Office must keep a summary record for internal use of the topics discussed at group
or one-on-one briefings with investors and analysts, including a record of those present, and the time
and place of the meeting.
Any slides and presentations used in briefings must be given to ASX before the briefing and posted
on the Company website.
9.2

Responding on analyst’s financial projections and reports

Comments provided to an analyst on their financial projections must be confined to errors in factual
matters and underlying assumptions. Seek to avoid any response which may suggest that the
company’s or the market’s current projections are incorrect. The way to manage earnings
expectations is by using the continuous disclosure regime, and publicly announcing any change in
expectations before commenting to anyone outside the Company.
9.3

Pre-results period

The Company has a policy of not holding briefings with analysts, brokers or institutional investors or
otherwise discussing financial performance or earnings estimates (except to the extent information
has already been released to the market) in the period before the release of its results – in the case of
the half-year results, from 1 December and in the case of the full year’s results, from 1 June until
release.

10 Guide to drafting company announcements
All Company announcements are to be factual and presented in a clear and balanced way, including
both positive and negative information.
(a)

Are all the statements in the announcement accurate, complete and not misleading?

(b)

Are any opinions in the announcement honestly held and balanced and clearly identified as a
statement of opinion rather than a statement of fact?

(c)

Do any forward looking statements in the announcement have a reasonable basis in fact? If a
person makes a representation with respect to any future matter and the person does not have
reasonable grounds for making the representation, the representation is taken to be
misleading. ASX also encourages the inclusion of material assumptions and qualifications as it
provides context and will help the market understand the basis for the forward looking
statements.

(d)

Has any material information been omitted?

(e)

Is the announcement expressed clearly and objectively to allow investors to assess the impact
of the information when making investment decisions?

(f)

Is the header fair, accurate and focussed on sensitive information?
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(g)

Has a lawyer checked references to legal terms used in the announcement such as statements
concerning the enforceability of agreements?

Tips:
(a)

include the Company's ASX code

(b)

start with a two sentence summary (state the news and why it is important)

(c)

provide the detail, perhaps using the 5 Ws – who, what, when, where and why

(d)

make sure it is written in current time

(e)

be concise

(f)

put the names of other companies in bold/italics

(g)

stipulate if any further action is to be taken (eg. takeover details will be mailed to shareholders)

(h)

consider the tone of the announcement and how it will be interpreted by your audience

(i)

give a brief description of the Company so that potential investors and/or the media understand
the business

(j)

include a link to the Company's website

Further guidelines on the contents of announcements under Listing Rule 3.1 can be found in
Guidance Note 8 – Continuous Disclosure: Listing Rules 3.1 – 3.1B.

11 Consequences of breach
If there is a breach of the Compliance Procedures, the person who becomes aware of the breach
must immediately notify the Responsible Officer. The Responsible Officer must then take such steps
as are required to remedy the breach as soon as possible (including making an appropriate
announcement to the market through ASX if necessary and notifying the Board).

12 Review of Compliance Procedures
The Responsible Officer will review these Compliance Procedures at least annually and make
recommendations to the Board about any proposed changes, including in response to changes to the
Corporations Act, Listing Rules or the Company’s business and operations.
The Responsible Officer must keep a register of any actual or potential breaches of the Compliance
Procedures to determine whether changes to the Compliance Procedures are required to prevent
future breaches of the same kind.

Compliance Procedures
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Summary of Compliance Procedures
The Board has adopted Compliance Procedures to assist it to comply with its disclosure obligations.
Under the Compliance Procedures, a Responsible Officer is appointed who is primarily responsible for
ensuring the Company complies with its disclosure obligations. The duties of the Responsible Officer,
together with the responsibilities of the Board and the Company Secretary, are set out in the
Compliance Procedures. The Compliance Procedures are designed to ensure that information about
the Company which may be market sensitive and which may require disclosure under Listing Rule 3.1
is promptly assessed to determine whether it requires disclosure and if it does, is given to ASX
promptly and without delay. The Compliance Procedures also set out procedures to correct or
prevent a false market in the Company’s securities; set out measures for safeguarding confidentiality
of corporate information to avoid premature disclosure; and establish procedures for media contact
and comment and external communications such as analyst briefings and responses to shareholder
questions. The Compliance Procedures also provide guidance on drafting announcements to ensure
that the Company’s announcements are accurate, complete and not misleading and presented in a
clear and balanced way.

Compliance Procedures
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Responsible Officer's Compliance Procedures File

Index

How to Use

Minutes of meeting of directors appointing
Responsible Officer

Use for future appointments

Forms for consent to act as Responsible Officer

Use for future appointments

Record of potential market sensitive information

For on-going use

Extract of Listing Rule 3.1, 3.1A and 3.1B and ASX
Guidance Note 8 entitled "Continuous Disclosure:
Listing Rules 3.1 – 3.1B"

For reference

Extract of Listing Rule 17.1 and ASX Guidance
Note 16 entitled "Trading Halts and Voluntary
Suspensions"

For reference
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Minutes of meeting of directors appointing Responsible Officer
Arafura Resources Limited ACN 080 933 455
Minutes of meeting of directors of Arafura Resources Limited
Held at [insert place]
On [insert date] at [insert time]

Present
In attendance
Apologies

Chairperson
Corporate governance
practices

The Chair tabled a document entitled Compliance Procedures. It was
noted that this document was prepared and adopted as part of the
Company's Corporate Governance Manual which has previously been
adopted and implemented.

Responsible Officer
appointment and powers

The Chair referred to the document entitled Compliance Procedures
contained in the copy of the Manual tabled at the meeting.
The Company is obliged under the Compliance Procedures to appoint a
company officer, who is appropriately skilled and experienced, to be
primarily responsible for ensuring the Company complies with its
continuous disclosure obligations (Responsible Officer).
A duly signed consent to act as the Responsible Officer of the Company
has been received from [NAME]. A duly signed consent to act as the
Responsible Officer, in the absence of [NAME], was also received from
[NAME].
IT WAS RESOLVED:


To appoint [NAME] as the Responsible Officer for the purposes of
the Compliance Procedures and in their absence [NAME]. The
appointments are effective from the date of this resolution.



That the Responsible Officer's duties and responsibilities are as
contained in the Compliance Procedures (as contained in the copy
of the Manual tabled at the meeting).



That the Responsible Officer be authorised to assess and
determine whether any information identified or discovered by
them, or brought to their attention by another person, can be
properly classified as a matter which needs to be disclosed to the
market through ASX.



That the Responsible Officer be authorised to make
announcements to the market through ASX as appropriate but
subject always to the requirement under the Compliance

Minutes of meeting of directors appointing Responsible Officer
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Procedures to have certain announcements approved by the full
Board.

Closure



That the Responsible Officer be authorised to request and receive
any information, reports, resources and accounting records which
are relevant for the purposes of fulfilling their responsibilities.



That the Responsible Officer be authorised to have access to and
consult the auditor of the Company’s financial statements and the
legal and other professional advisers of the Company for the
purposes of fulfilling their responsibilities.



That the Responsible Officer be authorised to appoint the Share
Price Officer and the Media Officer as required under the
Compliance Procedures.

There being no further business the meeting closed at [insert time].

Sign off

___________________________________
Signature of Chairperson

Ian Kowalick
Dated

Minutes of meeting of directors appointing Responsible Officer
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Consent to act as Responsible Officer
Arafura Resources Limited ACN 080 933 455 (Company)

I, [NAME], an employee of the Company, consent to act as Responsible Officer of the Company in
accordance with the terms of the Company’s Compliance Procedures (as amended from time to time).

I acknowledge that my responsibilities and duties are as set out in the Compliance Procedures.

_____________________
[NAME]
Dated:

Consent to act as Responsible Officer
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Consent to act as Substitute Responsible Officer
Arafura Resources Limited ACN 080 933 455 (Company)

I, [NAME], an employee of the Company, consent to act as Substitute Responsible Officer of the
Company in accordance with the terms of the Company’s Compliance Procedures (as amended from
time to time) in [Responsible Officer’s name]'s absence.
I acknowledge that my responsibilities and duties are as set out in the Compliance Procedures.

_____________________
[NAME]
Dated:

Consent to act as Substitute Responsible Officer
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Record of potential market sensitive information
Date potentially
market sensitive
information
identified

Person who
identified
potentially market
sensitive
information

Record of potential market sensitive information

Description of
potentially market
sensitive
information

How potentially
market sensitive
information
identified

Should
information be
disclosed (Yes/No)

Reason that
information
should or should
not be disclosed

Recommendation
to Board
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Record of briefings
Time and Date
of the Meeting

Record of briefings

Place of the
Meeting

Number of Attendees

Names of Attendees

Issues discussed
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Extract of Listing Rules 3.1, 3.1A and 3.1B and ASX Guidance Note
8 entitled “Continuous Disclosure: Listing Rules 3.1 – 3.1B”

“© ASX Limited ABN 98 008 624 691 (ASX) 2014. All rights reserved. This material is reproduced with
the permission of ASX. This material should not be reproduced, stored in a retrieval system or
transmitted in any form whether in whole or in part without the prior written permission of ASX.”
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Table of Contents
The main headings in this chapter

Rules

Immediate notice of material information

3.1

Exception to rule 3.1

3.1A

False market

3.1B

Notice of specific information

3.2 - 3.19

Compliance with timetable

3.20

Timetable

Appendix 3A

New issue announcement, application for quotation of additional
securities and agreement

Appendix 3B

Announcement of buy-back (except minimum holding buy-back)

Appendix 3C

Changes relating to buy-back (except minimum holding buy-back)

Appendix 3D

Daily share buy-back notice (except minimum holding buy-back and
selective buy-back)

Appendix 3E

Final share buy-back notice (except minimum holding buy-back)

Appendix 3F

Explanatory note
This chapter sets out the continuous disclosure requirements that an entity must satisfy. Information
+
for release to the market must be given to ASX’s market announcements office.
Entities should note chapter 4, which deals with periodic disclosure, and chapter 5, which deals with
+
additional reporting requirements for mining entities and others. Chapter 15 sets out where the draft
and final documents must be lodged.
ASX has issued Guidance Note 8 – Continuous Disclosure: Listing Rule 3.1.
Amended 01/05/13

Immediate notice of material information
General rule
3.1

+

+

Once an entity is or becomes aware of any information concerning it that a reasonable
+
person would expect to have a material effect on the price or value of the entity’s securities,
the entity must immediately tell ASX that information.
Introduced 01/07/96 Origin: Listing Rule 3A(1) Amended 01/07/00, 01/01/03, 01/05/13
Note: Section 677 of the Corporations Act defines material effect on price or value. As at 1 May 2013 it said for the
purpose of sections 674 and 675 a reasonable person would be taken to expect information to have a material effect
on the price or value of securities if the information would, or would be likely to, influence persons who commonly
invest in securities in deciding whether or not to subscribe for, or buy or sell, the first mentioned securities.

+ See chapter 19 for defined terms
1 May 2013
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“Information” may include information necessary to prevent or correct a false market, see Listing Rule 3.1B. It may
also include matters of supposition and other matters that are insufficiently definite to warrant disclosure to the market,
and matters relating to the intentions, or likely intentions, of a person (see Listing Rule 19.12).
A confidentiality agreement cannot prevent an entity from complying with its obligations under the Listing Rules and, in
particular, its obligation to give ASX information for release to the market where required by the Listing Rules.
Examples: The following are non-exhaustive examples of the type of information that, depending on the
circumstances, could require disclosure by an entity under this rule:
•

a transaction that will lead to a significant change in the nature or scale of the entity’s activities (see also
Listing Rule 11.1 and Guidance Note 12 Significant Changes to Activities);

•

a material mineral or hydro-carbon discovery;

•

a material acquisition or disposal;

•

the granting or withdrawal of a material licence;

•

the entry into, variation or termination of a material agreement;

•

becoming a plaintiff or defendant in a material law suit;

•

the fact that the entity’s earnings will be materially different from market expectations;

•

the appointment of a liquidator, administrator or receiver;

•

the commission of an event of default under, or other event entitling a financier to terminate, a material
financing facility;

•

under subscriptions or over subscriptions to an issue of securities (a proposed issue of securities is
separately notifiable to ASX under listing rule 3.10.3);

•

giving or receiving a notice of intention to make a takeover; and

•

any rating applied by a rating agency to an entity or its securities and any change to such a rating.

Cross-reference: Listing Rules 3.1A, 3.1B, 5.18, 15.7, 18.7A, 19.2, Guidance Note 8 Continuous Disclosure: Listing
Rules 3.1-3.1B.

Exception to rule 3.1
3.1A

+

Listing rule 3.1 does not apply to particular information while each of the following is satisfied
in relation to the information:
3.1A.1 One or more of the following 5 situations applies:
•

It would be a breach of a law to disclose the information;

•

The information concerns an incomplete proposal or negotiation;

•

The information comprises matters of supposition or is insufficiently definite to
warrant disclosure;

•

The information is generated for the internal management purposes of the
entity; or

•

The information is a trade secret; and

3.1A.2 The information is confidential and ASX has not formed the view that the information
has ceased to be confidential; and
3.1A.3 A reasonable person would not expect the information to be disclosed.
Introduced 01/01/03 Amended 01/05/13
Cross-reference: Listing Rules 3.1, 3.1B, 18.8A; Guidance Note 8 Continuous Disclosure: Listing Rules 3.1-3.1B.

False market
3.1B

+

If ASX considers that there is or is likely to be a false market in an entity’s securities and asks
+
the entity to give it information to correct or prevent a false market, the entity must
immediately give ASX that information.
Introduced 01/01/03 Amended 01/05/13
Note: The obligation to give information under this rule arises even if the exception under Listing Rule 3.1A applies.

+ See chapter 19 for defined terms
1 May 2013
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CONTINUOUS DISCLOSURE: LISTING RULES 3.1 – 3.1B
The purpose of this
Guidance Note

• To assist listed entities to understand and comply with their continuous
disclosure obligations under Listing Rules 3.1, 3.1A and 3.1B
• Listing Rule 3.1 requires a listed entity to disclose "market sensitive"
information to ASX immediately
• Listing Rule 3.1A sets out the exceptions to that general rule
• Listing Rule 3.1B requires information to be disclosed to ASX if ASX asks for
it to correct or prevent a false market

The main points
it covers

• When is information "market sensitive"?
• What does "immediately" mean?
• How to use trading halts to manage disclosure obligations
• The exceptions to the requirement to disclose immediately
• What is a “false market”?
• Responding to media/analyst commentary/speculation and market rumours
• Earnings guidance and earnings surprises
• ASX's enforcement practices (including price queries and aware letters)

Related materials you
should read

• Annexure A: Worked examples of the operation of Listing Rule 3.1
• Annexure B: Relevant provisions of the Corporations Act
• Annexure C: Guidance on compliance policies
• Guidance Note 12 Significant Changes to Activities
• Guidance Note 14 ASX Market Announcements Platform
• Guidance Note 16 Trading Halts and Voluntary Suspensions

History: Guidance Note 8 amended 01/01/14. Previous versions of this Guidance Note were issued in 11/98, 09/01,
03/02, 01/03, 06/05 and 05/13.
Important notice: ASX has published this Guidance Note to assist listed entities to understand and comply with their
obligations under the Listing Rules. Nothing in this Guidance Note necessarily binds ASX in the application of the
Listing Rules in a particular case. In issuing this Guidance Note, ASX is not providing legal advice and listed entities
should obtain their own advice from a qualified professional person in respect of their obligations. ASX may withdraw
or replace this Guidance Note at any time without further notice to any person. This Guidance Note expresses ASX’s
views on how certain provisions of the Corporations Act incorporated by reference into the Listing Rules should be
interpreted for the purposes of the Listing Rules. It should be noted that those views are ASX’s views only and that a
court may ultimately reach a different view on the interpretation of those provisions.

ASX Listing Rules
1 January 2014
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1.

Introduction

This Guidance Note is published to assist listed entities to understand and comply with their disclosure
obligations under Listing Rules 3.1, 3.1A and 3.1B of ASX Limited (ASX). These rules provide:
3.1

Once an entity is or becomes aware of any information concerning it that a reasonable person would
expect to have a material effect on the price or value of the entity’s securities, the entity must immediately
tell ASX that information.

3.1A Listing rule 3.1 does not apply to particular information while each of the following requirements is satisfied
in relation to the information:
3.1A.1

One or more of the following 5 situations applies:
•
It would be a breach of a law to disclose the information;
•
The information concerns an incomplete proposal or negotiation;
•
The information comprises matters of supposition or is insufficiently definite to warrant
disclosure;
•
The information is generated for the internal management purposes of the entity; or
•
The information is a trade secret; and

3.1A.2

The information is confidential and ASX has not formed the view that the information has
ceased to be confidential; and

3.1A.3

A reasonable person would not expect the information to be disclosed.

3.1B If ASX considers that there is or is likely to be a false market in an entity’s securities and asks the entity to
give it information to correct or prevent a false market, the entity must immediately give ASX that
information.
These rules apply to all entities admitted to the ASX Official List in the ASX Listing category, including entities that
are established in countries other than Australia. They also apply to entities in the ASX Debt Listing category, but
only in relation to their debt securities.1 They do not apply to entities in the ASX Foreign Exempt Listing category.2
Compliance with Listing Rule 3.1 is critical to the integrity and efficiency of the ASX market and other markets that
trade in ASX quoted securities or derivatives of those securities.3 Reflecting this, Parliament has given the rule
statutory force in section 674 of the Corporations Act 2001 (Cth).4 A listed entity which breaches Listing Rule 3.1
may also breach that section and this can attract serious legal consequences for the entity and its officers. Those
consequences are outlined in greater detail in Annexure B.

2.

An overview of the continuous disclosure decision process

The diagram on the next page outlines the decision process a listed entity should generally follow, if it becomes
aware of information that could have a material effect on the price or value of its securities, to determine whether
the information needs to be disclosed under Listing Rules 3.1 and 3.1A and, if it does and the entity is not in a
position to issue an announcement straight away, whether it should consider requesting a trading halt:

1

Listing Rule 1.10.1.
Entities listed in the ASX Foreign Exempt category are generally expected to comply with the disclosure obligations of their overseas
home exchange (Listing Rule 1.15.3) and to immediately provide to ASX any information that they provide to their home exchange that is,
or is to be, made public (Listing Rule 1.15.2). For more detail on the disclosure obligations that apply to foreign entities listed on ASX, see
Guidance Note 4 Foreign Entities Listing on ASX.
3
See note 9 below and the accompanying text.
4
Referred to in this Guidance Note as the “Corporations Act”. Unless otherwise indicated, references in this Guidance Note to sections
of an Act are to sections of the Corporations Act.
2

ASX Listing Rules
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No

Would a reasonable person expect the information to have a
material effect on the price or value o f the entity’s securities ?
Yes

No

Is the information within one of these categories ?
1. It would be a breach of law to disclose th e information
2. The information concerns an incomplete proposal or negotiation
3. The information concerns matters of supposition or is insufficiently
definite to warrant disclosure
4. The information is generated for internal management purposes
5. The information is a trade secret
Yes

No

Is the information confidential ?

Yes
Yes

Has ASX advised that in its opinion t he information is no longer
confidential ?
No

Yes

Would a reasonable person expect the information to be
disclosed in the circumstances ?

The information must be
disclosed immediately under
Listing Rule 3.1

Yes

No

The information is not required
to be disclosed under
Listing Rule 3.1

Can I make the announcement about the information straight
away?
No
Yes
Is the market currently trading ?

No
Yes

Will the announcement be ready for release prior to the next
market open?

No

Consider requesting a trading halt

5

Release the announcement on
the ASX Market Announcements Platform as
quickly as you can

5

See ‘4.6 The use of trading halts and voluntary suspensions to manage disclosure issues’, ‘4.7 The approach ASX takes to
requests for disclosure-related trading halts’ and ‘4.8 Does the board need to approve an announcement under Listing Rule 3.1?’ on
/cont.

ASX Listing Rules
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Guidance Note 8

Page 5

ASX LISTING RULES
Guidance Note 8

The questions in the second to fifth hexagons in the diagram above go to whether the information falls within the
carve-outs to immediate disclosure in Listing Rule 3.1A. It should be noted that these questions may need to reappraised from time to time as circumstances change (eg, as a previously incomplete proposal or negotiation
approaches completion or if the information has ceased to be confidential).6
The diagram below outlines the decision process a listed entity should generally follow if ASX asks it under
Listing Rule 3.1B to disclose information needed to correct or prevent a false market in its securities:
Has ASX asked for the information to be released to correct or
prevent a false market ?
Yes
Yes

Can I make the announcement about the information straight
away?
No
Yes

Is the market currently trading ?

No
Yes

No

Will the announcement be ready for release prior to the next
market open?

Request a trading halt 7
Release the announcement on
the ASX Market Announcements Platform as
quickly as you can

3.

The policy objective of the continuous disclosure regime

The policy objective of Australia’s continuous disclosure regime has been described judicially as:
“to enhance the integrity and efficiency of Australian capital markets by ensuring that the market is fully
informed.8 The timely disclosure of market sensitive information is essential to maintaining and increasing
the confidence of investors in Australian markets, and to improving the accountability of company
management. It is also integral to minimising incidences of insider trading and other market distortions.”9

pages 15, 18 and 19 respectively.
6

See generally ‘5 Listing Rule 3.1A – the exceptions to immediate disclosure’ on page 30 and following.
Note the difference between this diagram and the one above on Listing Rule 3.1 when it comes to trading halts. Where ASX asks an
entity to give it information to correct or prevent a false market and the market is or will be trading before the information is released, it will
invariably be the case that the entity should request a trading halt.
8
ASX generally prefers to use the term “reasonably informed” rather than “fully informed” in recognition of the fact that certain types of
information do not have to be disclosed to the market under Listing Rules 3.1 and 3.1A and therefore the market is never really “fully
informed”.
9
Per the NSW Court of Appeal in James Hardie Industries NV v ASIC [2010] NSWCA 332, at paragraph 355.
7
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Listing Rules 3.1, 3.1A and 3.1B form an integrated set of rules intended to strike an appropriate balance
between the interests of the market in receiving information that will affect the price or value of, or which is
needed to correct or prevent a false market in, a listed entity’s securities at the earliest reasonable time, and the
interests of the entity in not having to disclose information prematurely or where it would clearly be inappropriate
to do so.
Thus, if there is or may be a false market in an entity’s securities, the interests of the market prevail and ASX can
require the entity under Listing Rule 3.1B to disclose immediately whatever information ASX considers necessary
to correct or prevent that situation. Otherwise, the time at which market sensitive information must be disclosed
will be determined by the interplay of Listing Rules 3.1 and 3.1A:
•

for information that falls within Listing Rule 3.1A, the requirement to disclose will not arise unless and until
that rule ceases to apply; but

•

for information that falls outside Listing Rule 3.1A, the requirement to disclose will arise as soon as the
entity is aware of the information.

In each case, once the requirement to disclose has been triggered, the information must be disclosed
immediately to ASX for release to the market.
Listing Rule 3.1A is the balancing factor here. It seeks to avoid the premature disclosure of information initially by
excluding from the requirement for immediate disclosure in Listing Rule 3.1 confidential information that is not yet
ripe for disclosure (eg, because it concerns an incomplete proposal or negotiation or is insufficiently definite to
warrant disclosure) and then only requiring it to be disclosed if and when it has ripened to an appropriate degree
(eg, because the relevant proposal or negotiation has been completed or the matter has become sufficiently
definite to warrant disclosure) or it has ceased to be confidential. It also seeks to avoid the inappropriate
disclosure of information by excluding from the requirement for immediate disclosure in Listing Rule 3.1
confidential information that is a trade secret, that is generated for internal management purposes or that would
give rise to a breach of law if it were disclosed.

4.

Listing Rule 3.1 – the obligation to disclose “market sensitive” information
immediately

4.1

What type of information has to be disclosed?

Listing Rule 3.1 requires a listed entity to disclose information10 “concerning it” that “a reasonable person would
expect to have a material effect on the price or value11 of the entity’s securities”. This type of information is
referred to in this Guidance Note as “market sensitive information”.12
The notes to Listing Rule 3.1 give the following examples of the type of information that could be market
sensitive:
10

Under Listing Rule 19.12, “information” is defined to include: (1) matters of supposition and other matters that are insufficiently definite
to warrant disclosure to the market; and (2) matters relating to the intentions, or likely intentions, of a person. This definition is based on
section 1042A.
11 Where securities are traded on a licensed market, one would generally expect information that will have a material effect on the value
of an entity’s securities also to have a material effect on their price, through the ordinary forces of supply and demand. There could be
circumstances, however, where information has a material effect on the market’s assessment of the value of a security without that
translating into a material change in the price of the security. This might occur, for example, if security prices in the market generally or in a
particular sector are moving materially in one direction and the information causes the market to assess the value of the security differently
and to hold its price at or about the current level. In these circumstances, ASX considers that the information is still having a material effect
on the price of the security in question, in the sense that it is maintaining the price at a level that would not otherwise be the case, but the
reference to “value” in Listing Rule 3.1 puts this issue beyond any doubt. It also caters for the situation where there is no market price for
an entity’s securities, such as might be the case if its securities are in a trading halt or suspension.
12 References in this Guidance Note to market sensitive information should be read as including information which causes the market to
maintain the price of a security at or about its current level when it would otherwise be expected to move materially in a particular direction,
given price movements in the market generally or in the entity’s sector – see note 11.
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•

a transaction that will lead to a significant change in the nature or scale of the entity’s activities;13

•

a material mineral or hydrocarbon discovery;14

•

a material acquisition or disposal;

•

the granting or withdrawal of a material licence;

•

the entry into, variation or termination of a material agreement;

•

becoming a plaintiff or defendant in a material law suit;

•

the fact that the entity’s earnings will be materially different from market expectations;

•

the appointment of a liquidator, administrator or receiver;

•

the commission of an event of default under, or other event entitling a financier to terminate, a material
financing facility;

•

under subscriptions or over subscriptions to an issue of securities (a proposed issue of securities is
separately notifiable to ASX under Listing Rule 3.10.3);

•

giving or receiving a notice of intention to make a takeover; and

•

any rating applied by a rating agency to an entity or its securities and any change to such a rating.

This list is by no means exhaustive and there are many other examples of information that potentially could be
market sensitive.
For these purposes, “information” extends beyond pure matters of fact and includes matters of opinion and
intention.15 It is not limited to information that is generated by, or sourced from within, the entity. Nor is it limited to
information that is financial in character or that is measurable in financial terms. Under Listing Rule 3.1, an entity
must disclose all information “concerning it” that it becomes aware of from any source16 and of any character, if a
reasonable person would expect the information to have a material effect on the price or value of its securities.
Nevertheless, the qualification that the information must “concern” the listed entity is an important one. Generally
speaking, a listed entity would not be expected under Listing Rule 3.1 to disclose publicly available information
about external events or circumstances that affect all entities in the market, or in a particular sector, in the same
way. All other things being equal, that is not information “concerning it”.
For instance, a gold producer would not generally be expected to disclose publicly available information about
daily changes in the gold price on major metals exchanges or about a proposed increase in the taxes that miners
generally are required to pay. This type of information will be available to the market at large and the market can
be assumed to have absorbed its impact on the price or value of the entity’s securities within a relatively short
period after it became publicly available. By contrast, if the entity has previously given earnings guidance to the
market and the change in the gold price or taxes is likely to cause its earnings to differ from that guidance by a
material amount, that is information “concerning it” which it would be expected to disclose.17 Likewise, if the
13

See also Listing Rule 11.1 and Guidance Note 12 Significant Changes to Activities, which gives guidance as to when a significant
transaction is required to be notified to ASX under that rule.
14 Note that information about a material mineral or hydrocarbon discovery must also comply with the reporting requirements in
Chapter 5 of the Listing Rules.
15 Per McLure JA in Jubilee Mines NL v Riley [2009] WASCA 62, at paragraph 161 (quoted in note 105 below). See also the definition of
“information” in Listing Rule 19.12 quoted in note 10 above.
16 For example, information a listed entity receives from another entity in which the listed entity has a significant investment that
materially affects the value of that investment or from a third party that it intends to launch a hostile takeover offer for the listed entity.
17 This obligation may arise under Listing Rule 3.1 if a reasonable person would expect information about the difference in earnings to
have a material effect on the price or value of the entity’s securities, or it may arise under section 1041H because the failure by the entity to
/cont.
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change in the gold price or taxes is likely to have a particular effect on the entity over and above a mere change
in earnings or tax expense (eg, if it would mean that the entity could no longer economically operate and
therefore would have to shut its mines), that is information “concerning it” which it would be expected to disclose.
4.2

When is information market sensitive?

The test for determining whether information is market sensitive and therefore needs to be disclosed under
Listing Rule 3.1 is set out in section 677 of the Corporations Act.18 Under that section, a reasonable person is
taken to expect information to have a material effect on the price or value of an entity’s securities if the
information “would, or would be likely to, influence19 persons who commonly invest in securities in deciding
whether to acquire or dispose of” those securities.
In applying this test for the purposes of the Listing Rules, ASX interprets the reference to persons who commonly
“invest in” securities as a reference to persons who commonly buy and hold securities for a period of time, based
on their view of the inherent value of the security. In ASX’s view, it therefore does not include traders who seek to
take advantage of very short term (usually intraday) price fluctuations and who trade into and out of securities
without reference to their inherent value and without any intention to hold them for any meaningful period of
time.20

updated its published guidance could constitute misleading conduct on its part: see the discussion on earnings guidance under
‘7.3 Earnings surprises’ and ‘Example F – material difference in earnings compared to earnings guidance’ on pages 43 and 66
respectively.
18 See Listing Rule 19.3, which provides that expressions given a particular meaning in the Corporations Act have the same meaning
when used in the Listing Rules, and Jubilee Mines NL v Riley, note 15 above, where Martin CJ held (Le Miere AJA agreeing but McLure JA
dissenting) that, in light of this rule, the test in the precursor to section 677 should be applied to determine whether a reasonable person
would expect information to have a material effect on the price or value of an entity’s securities under the Listing Rules.
ASX notes that Martin CJ also held (Le Miere AJA agreeing) that because section 677 does not include the parenthetical qualification “(but
only if)” which appears in the corresponding section in the insider trading provisions of the Corporations Act (section 1042D), it may also be
possible to show that a reasonable person would expect information to have a material effect on the price or value of securities in some
other manner, without necessarily proving that it would, or would be likely to, influence persons who commonly invest in securities in
deciding whether to acquire or dispose of an entity’s securities. However, Martin CJ added (at paragraph 59) that:
“in practical terms, it is very difficult to envisage a circumstance in which a reasonable person would expect information to have a
material effect on the price or value of securities if the information would not be likely to influence persons who commonly invest in
those securities in deciding whether or not to subscribe for, or buy or sell them. The price of securities quoted on a stock exchange is
essentially a function of the interplay of the forces of supply and demand. It is therefore difficult to see how a reasonable person could
expect information to have a material effect on price, if it was not likely to influence either supply or demand.”
19 ASX notes that some commentators have expressed concern about the potential breadth of the “influence” test in section 677 and the
fact that it could capture information that is not material in any relevant sense. Those concerns stem from a particular reading of the term
“influence” in that section, where it is given its wider meaning of merely “have some effect upon”. ASX does not agree with that reading of
the section.
ASX would point out that whether information would or would be likely to influence a decision has been used as a proxy to test the
materiality of information in other contexts and in other jurisdictions. For example, in addressing the test for disclosure of information in
scheme documents under the precursor to section 411(3)(b) (requiring the disclosure of information material to the making of a decision by
a member participating in the scheme on whether or not to agree to the scheme), Brooking J commented in Phosphate Co-Operative Co of
Australia Pty Ltd v Shears [1989] VR 665 that: “If a fact would tend to influence a sensible member's decision on whether the scheme is in
his interests, then it is "material" for the purposes of [that section].”
Used in the context of section 677, ASX considers that the word “influence” carries its own connotation of materiality. In ASX’s view, to
trigger section 677, the information in question must be of a character that would, or would be likely to, influence persons who commonly
invest in securities to make a decision to acquire or dispose of an entity’s securities and not merely play some minor and immaterial role in
such a decision. Certainly that is how ASX interprets and applies the test in section 677 when it has to make a decision under Listing
Rule 3.1 as to whether or not information is market sensitive.
20 The exclusion of such traders from the class of “persons who commonly invest in securities” is an important one. These types of
traders often make trading decisions on the basis of very small movements in market price and so their inclusion in that class could
artificially reduce the level of price movement that might be regarded as “material” under Listing Rule 3.1 and section 674. Also, their
trading decisions typically are made without any regard to the underlying fundamentals of the securities in which they trade. They therefore
are not the type of person to whom section 677 was addressed, namely, persons who commonly “invest in” securities and whose decision
to buy or sell any given security is determined by their assessment of the information available about that security.
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It should be noted that the test in section 677 is an objective one and the fact that an entity’s officers may
honestly believe that information is not market sensitive and therefore does not need to be disclosed will not
avoid a breach of Listing Rule 3.1, if that view is ultimately found to be incorrect.21
ASX acknowledges that because of this, the test for determining the materiality of information in section 677 can
give rise to some difficulty in practice for listed entities in assessing whether or not they have an obligation to
disclose information under Listing Rule 3.1.They are effectively required to predict how investors will react to
particular information when it is disclosed. In some cases this may be fairly obvious but in others not so.22
However, this difficulty is inescapable. It is the entity, and only the entity, that can and must form a view as to
whether the information it knows, and the rest of the market does not, is market sensitive and therefore needs to
be disclosed under Listing Rule 3.1.
An officer of an entity who is faced with a decision on whether information needs to be disclosed under Listing
Rule 3.1 may find it helpful to ask two questions:
(1)

“Would this information influence my decision to buy or sell securities in the entity at their current market
price?”23

(2)

“Would I feel exposed to an action for insider trading if I were to buy or sell securities in the entity at their
current market price, knowing this information had not been disclosed to the market?”24

If the answer to either question is “yes”, then that should be taken to be a cautionary indication that the
information may well be market sensitive and, if it does not fall within the carve-outs to immediate disclosure in
Listing Rule 3.1A, may need to be disclosed to ASX under Listing Rule 3.1.
Listed entities may also find the 5/10% parameters mentioned below25 that ASX uses for determining whether or
not to refer a potential breach of Listing Rule 3.1 to ASIC helpful in understanding the order of magnitude of the
likely change in price or value of their securities that ASX considers will trigger a disclosure obligation under
Listing Rule 3.1.
Given the significant penalties that a breach of Listing Rule 3.1 and section 674 can attract,26 ASX recommends
that listed entities and their officers exercise appropriate caution in assessing whether information is market
sensitive or falls within the carve-outs from disclosure in Listing Rule 3.1A and that they carefully weigh up the
potential consequences of not disclosing particular information in any given case.
21

22

Per the NSW Court of Appeal in James Hardie Industries NV v ASIC, note 9 above, at paragraph 454:
“the statutory obligation to disclose involves an objective test ... Therefore, the views of a company’s senior management or its
directors cannot determine whether disclosure of any given information is required. That is not to say that the views of those who
make the decision as to disclosure may not be relevant. For example, if there was particular information that informed the decision
making of management, such information may be relevant to the determination of whether or not, objectively determined, disclosure
was required. However, the ultimate decision of management or the directors to the disclosure or not of information is not
determinative.”
For example, information about a material acquisition may be:
•

materially price positive, if the market assesses that the acquirer has struck a good bargain or will garner significant synergies
from the acquisition;

•

materially price negative, if the market assesses that the acquirer has overpaid for the asset; or

• price neutral, if the market assesses that the acquirer has paid what the asset is worth.
See also the discussion in notes 198-200 and the accompanying text about the factors that might affect how the market will react to
information that an entity’s earnings for a particular reporting period will be materially different to market expectations.
23 This question is particularly pertinent if the officer is someone who commonly invests in securities.
24 This question recognises that the test for whether information is material for the purposes of continuous disclosure laws (section 677)
is similar to the test for whether it is material for the purposes of insider trading laws (section 1042D). Hence, any officer who is aware of
information concerning a listed entity that a reasonable person would expect to have a material effect on the price or value of its securities
(as that phrase is defined in section 677), and who trades in the entity’s securities before that information is generally available to the
market, is likely to breach the prohibition against insider trading in section 1043A.
25 See ‘8.7 Referrals to ASIC’ on page 53.
26 See Annexure B.
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If a listed entity decides not to disclose particular information because in its opinion it is not market sensitive and
there is a sudden and unexplained movement in the market price or traded volumes of its securities, it may need
to revisit its decision about whether the information ought to be disclosed. Such a movement could indicate that
the information has leaked and that its initial decision about the market sensitivity of the information was
incorrect.27
4.3

The need to assess information in context

In assessing whether or not information is market sensitive and therefore needs to be disclosed under Listing
Rule 3.1, the information needs to be looked at in context, rather than in isolation, against the backdrop of:
•

the circumstances affecting the listed entity at the time;28

•

any external information that is publicly available at the time; and

•

any previous information the listed entity has provided to the market (eg, in a prospectus or PDS, under its
continuous or periodic disclosure obligations or by way of earnings guidance).29

For example, a small drop in earnings, by itself, may not be considered market sensitive. However, if that small
drop in earnings results in the entity breaching a financial covenant and committing an event of default under its
banking facilities, the situation is quite different. Conversely, information that an entity has received a formal offer
from someone interested in purchasing a major asset at a premium price would usually be considered market
sensitive.30 However, if at the time it receives the offer, the entity has no intention of selling,31 or no capacity to
sell,32 the asset, or the prospective purchaser does not have the wherewithal to complete the transaction, the
information may not be market sensitive.33
The need to assess information in context also means that new information may need to be disclosed because of
its impact on information previously disclosed. For example, information that an entity has investigated and
decided not to pursue a particular material business opportunity may not be market sensitive, if the market has no
knowledge or expectation that the entity has been considering the opportunity. However, if the entity has
previously announced that it was intending to pursue the opportunity, the fact that it has changed its mind may
well be market sensitive and therefore need to be disclosed under Listing Rule 3.1. Example H5 in Annexure A is
a further illustration of this point. The fact that the drill cores from holes drilled by a mining exploration entity on
part of its tenement have returned negative assay results, by itself, may not be market sensitive if the market has
27 As mentioned below, it may also be evidence that the information is no longer confidential and therefore the carve-out from disclosure
in Listing Rule 3.1A no longer applies, or that a false market is developing in its securities and therefore Listing Rule 3.1B applies.
28 See Jubilee Mines NL v Riley, note 15 above. See also the following observations of O’Loughlin J in Flavel v Roget (1990) 1 ACSR
595, at 602-3 (dealing with the issue of whether a memorandum of confirmation and variation of a contract should have been notified to
ASX under a predecessor to Listing Rule 3.1):
“a close examination must be made of the contents of the memorandum so that its significance or importance can be evaluated. This
represents a two-fold task; first, the contents of the memorandum itself must be individually assessed, but, secondly, that assessment
must then be made within the framework of the company and its affairs as they existed at the time of the execution of the
memorandum. Sometimes this second test may not be necessary; sometimes the nature of the document might speak for itself. Its
importance might be of such magnitude that, irrespective of the size of the company, irrespective of the general affairs of the
company, irrespective of the state of the economy of the country, its importance achieves such prominence that immediate advice to
the Home Exchange is the only course of action to adopt. But there can be many cases where the contents of the document are not
susceptible to such an immediate and obvious evaluation. Much will depend upon the identity of the particular company; what one
company should advise the Stock Exchange might not have to be advised by a second company; what should be advised by a
company at one stage in its career might not have to be advised at another stage of its career because of changed circumstances.”
29 See also Example H5 in Annexure A.
30 Although, under Listing Rule 3.1A, the entity may not be required to disclose information about the offer for so long as it remains
confidential and negotiations on the transaction are incomplete.
31 ‘Example B – control transaction’ on page 58 explores a similar theme.
32 For example, because it is subject to binding pre-emption arrangements or other contractual commitments that preclude a sale on the
terms proposed.
33 The finding of the Court of Appeal in Jubilee Mines NL v Riley, note 15 above, also illustrates the point that information about a
particular opportunity may not be market sensitive if the entity is not capable of exploiting the opportunity to its advantage.
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no particular expectation about the results from those holes. However, if the entity has previously announced very
positive drill results in that part of its tenement and the latest negative drill results cast real doubts about the size
and economic viability of the mineral deposit, then that information is likely to be market sensitive and therefore
needs to be disclosed under Listing Rule 3.1.
4.4

When does an entity become aware of information?

Under the Listing Rules, an entity becomes aware of information if, and as soon as, an officer of the entity (or, in
the case of a trust, an officer of the responsible entity) has, or ought reasonably to have, come into possession of
the information in the course of the performance of their duties as an officer of that entity.34
The term “officer” has the same meaning as in the Corporations Act35 and includes a director, secretary or senior
manager of a listed entity.36
The extension of an entity’s awareness beyond the information its officers in fact know to information that its
officers “ought reasonably have come into possession of” effectively deems an entity to be aware of information if
it is known by anyone within the entity and it is of such significance that it ought reasonably to have been brought
to the attention of an officer of the entity in the normal course of performing their duties as an officer. Without this
extension, an entity would be able to avoid or delay its continuous disclosure obligations by the simple expedient
of not bringing market sensitive information to the attention of its officers in a timely manner.37
In light of this extension, it is important that listed entities have in place appropriate reporting and escalation
processes to ensure that information which is potentially market sensitive is promptly brought to the attention of
its officers so that there are no gaps between the information they in fact know and the information they are
deemed to know for the purposes of Listing Rule 3.1.38
In applying the definition of “aware”, it must be remembered that the information which has to be disclosed under
Listing Rule 3.1 is market sensitive information, that is, information that a reasonable person would expect to
have a material effect on the price or value of an entity’s securities. An entity may receive information about a
particular event or circumstance in instalments over time. Sometimes the initial information about the event or
circumstance is such that the entity cannot reasonably form a view on whether or not it is market sensitive and
the entity may need to await further, more complete, information, or to make further enquiries or obtain expert
advice, in order to be able to make that determination.39 In such a case, the entity will only become aware of
34
35
36

Listing Rule 19.12. This definition is based on section 1042G.
Listing Rule 19.3.
See section 9. For these purposes, “senior manager” means a person:
•

who makes, or participates in making, decisions that affect the whole, or a substantial part, of the business of the entity;

•

who has the capacity to affect significantly the corporation’s financial standing; or

in accordance with whose instructions or wishes the directors of the entity are accustomed to act (excluding advice given by the
person in the proper performance of functions attaching to the person’s professional capacity or their business relationship with
the directors or the entity).
The definition of “officer” in section 9 also extends to
•

•

a receiver, or receiver and manager, of the property of the entity;

•

an administrator of the entity;

•

an administrator of a deed of company arrangement executed by the entity;

•

a liquidator of the entity; or

• a trustee or other person administering a compromise or arrangement made between the entity and someone else.
37 The extension of an entity’s awareness to information that an officer “ought reasonably have come into possession of” effectively
buttresses the obligation that the directors of a listed entity have under the general law to ensure that the entity has appropriate information
reporting systems in place: see note 296 and accompanying text.
38 Annexure C has further guidance on the policies that a listed entity should implement to comply with its obligations under Listing
Rule 3.1.
39 For example, where a listed entity is served with a writ or summons commencing litigation against it, in some cases, it may be
immediately apparent that the matter is market sensitive and needs to be disclosed under Listing Rule 3.1. In other cases, the entity may
need to obtain legal advice before it is aware that the matter is market sensitive.
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information that needs to be disclosed under Listing Rule 3.1 when an officer has, or ought reasonably to have,
come into possession of sufficient information about the event or circumstance in order to be able to appreciate
its market sensitivity.
It should not be thought, however, that this opens up an avenue for an entity to avoid or delay its disclosure
obligations – for example, by forming a convenient view that it needs further information before it can assess
market sensitivity40 or by not making or delaying any further enquiries or request for expert advice needed for that
purpose. As noted previously,41 the test for whether or not information is market sensitive is an objective one and,
if the entity in fact has information that is market sensitive, the subjective opinion of its officers that it needs
further information before it can assess market sensitivity will not avoid a breach of Listing Rule 3.1. Also, the
extension of an entity’s awareness to information that an officer ought reasonably have come into possession of
will effectively require the entity, when it is on notice of information that potentially could be market sensitive, to
make any further enquiries or obtain any expert advice needed to confirm its market sensitivity within a
reasonable period.
4.5

The meaning of “immediately”

Under Listing Rule 3.1, market sensitive information must be disclosed to ASX immediately upon the entity
becoming aware of the information, unless it falls within the carve-outs from disclosure in Listing Rule 3.1A.
Judicial authority in analogous situations confirms that the word “immediately” should not be read as meaning
“instantaneously”, but rather as meaning “promptly and without delay”:
“The words forthwith and immediately have the same meaning. They are stronger than the expression
within a reasonable time, and imply prompt, vigorous action, without any delay, and whether there has
been such action is a question of fact, having regard to the circumstances of the particular case.”42
Doing something “promptly and without delay” means doing it as quickly as it can be done in the circumstances
(acting promptly) and not deferring, postponing or putting it off to a later time (acting without delay).43
A period of time will necessarily pass between when an entity first becomes obliged to give information to ASX
under Listing Rule 3.144 and when it is able to give that information to ASX in the form of a market announcement.
This passing of time, of itself, does not mean that there has been a “delay” in the provision of the information to
ASX. Some announcements may be able to be prepared and given to ASX relatively quickly, while others may

40

As the director of S may be attempting to do in Example H5 in Annexure A.
See note 21 and accompanying text.
42 Per Cockburn CJ in Queen v Berkshire Justices (1879) 4 QBD 469, 471. Cited with apparent approval by Isaacs J in Measures v
McFadyen (1910) 11 CLR 723, at 736 and by Forster CJ in Dorsman v Nichol (1978) 20 ALR 231, at 237.
43 The infringement notice the subject of ASIC Media Release 09-199 is an example where a relatively short delay in the release of
information was found by ASIC not to meet the standard of immediacy required under Listing Rule 3.1. In that case, ASIC alleged that a
listed entity was aware of information about a material deterioration in its loan impairment expense ratio by no later than 3 pm on a
particular day, when the market was still trading. However, the entity did not issue an announcement about that information until 7:14 pm
that day, when it was included with an announcement about an institutional placement of shares that had been made after market close.
ASX believes that the issue in that case was not so much the period of time it took for the entity to make an announcement to the market
(since the market ceased trading on that day at approximately 4 pm, the information was effectively only withheld from the market for
60 minutes) but more the fact that the entity postponed the announcement to coincide with the announcement about the placement. As
noted in the text, postponing something to a later time involves a “delay” and therefore does not meet the required standard of acting
promptly and without delay.
ASX understands that the entity had given instructions to the financial institution managing the placement that the information in question
needed to be disclosed to participants in the placement before they took up any shares. Postponing the announcement therefore also had
the effect of denying those investors buying shares on market between 3pm and 4pm access to the same information.
ASX would note that the fact that a listed entity complies with an infringement notice is not to be taken as an admission of guilt or liability
(see section 1317DAF).
44 In the case of market sensitive information that does not fall within the carve-outs to immediate disclosure in Listing Rule 3.1A, this will
be when the entity first becomes “aware” of the information or, in the case of information that initially falls within the carve-outs to
immediate disclosure in Listing Rule 3.1A, when the carve-outs no longer apply.
41
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take longer to complete. The question is each case is whether the entity is going about this process as quickly as
it can in the circumstances and not deferring, postponing or putting it off to a later time.
ASX recognises that how quickly an entity can give an announcement of particular information to ASX will be
dictated by the circumstances confronting it at the time. Relevant factors may include:
•

where and when the information originated;

•

the forewarning (if any) the entity had of the information;

•

the amount and complexity of the information concerned;

•

the need in some cases to verify the accuracy or bona fides of the information;

•

the need for an announcement to be carefully drawn so that it is accurate, complete and not misleading;45

•

the need in some cases for an announcement to comply with specific legal or Listing Rule requirements,
such as the requirement for an announcement that relates to mining or oil and gas activities to comply with
Chapter 5 of the Listing Rules;46 and

•

the need in some cases for an announcement to be approved by the entity’s board or disclosure
committee.47

ASX will take these factors into account in assessing whether an entity has complied with its obligation to disclose
information under Listing Rule 3.1 promptly and without delay.
ASX will also take into account the state of the market in assessing whether an entity has complied with the spirit,
intention and purpose of Listing Rule 3.148 and whether it ought to refer a possible breach of the rule to ASIC.49 In
this regard, ASX recognises that the sensitivity of the market to information is at its highest during trading hours
on licensed Australian securities markets,50 which is when and where most trading in ASX-listed securities takes
place and when the need to issue information promptly takes on greater significance. Thus, if the obligation to
disclose information under Listing Rule 3.1 is triggered during a period that licensed Australian securities markets
are not trading (eg, overnight or on a weekend), it will generally be sufficient from ASX’s perspective for the entity
to give the information to ASX for release to the market before trading next resumes.51 Conversely, if the
obligation to disclose information under Listing Rule 3.1 is triggered while licensed Australian securities markets
are trading, the entity will be expected to give the information to ASX as quickly as it can in the circumstances
and without delay, or else to request a trading halt.
ASX will expect an entity to act particularly quickly if ASX asks it to make an announcement under Listing
Rule 3.1B because of a sudden and significant movement in the market price or traded volumes of its securities52

45

See ‘4.15 Guidelines on the contents of announcements under Listing Rule 3.1’ on page 24.
See ‘Example D – material mineral discovery’ on page 64. Guidance Note 31 Reporting on Mining Activities and Guidance Note 32
Reporting on Oil & Gas Activities have further guidance on the reporting obligations relating to mining and oil and gas activities.
47 See ‘4.8 Does the board need to approve an announcement under Listing Rule 3.1?’ on page 19.
48 As listed entities are required to do under Listing Rule 19.2.
49 See ‘8.7 Referrals to ASIC’ on page 53.
50 Generally 10.00 am to 4.12 pm Sydney time, Monday to Friday, excluding certain public holidays. Of course, entities that are dual
listed on ASX and an overseas exchange will need to consider their disclosure obligations under the rules of the overseas exchange and
their exposure to liability if information is not released in a timely manner during the normal trading hours of the overseas exchange.
51 See also the guidance in note 82 about when an announcement must be received by ASX if it is to be released to the market before
the market opens.
52 Indicating that the information in question may have leaked ahead of the entity’s announcement.
46
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or otherwise to correct or prevent a false market in its securities. In such cases, if the entity is not in a position to
issue its announcement to the market straight away, ASX will generally expect it to request a trading halt.53
ASX will also expect an entity to act particularly quickly if the information to be announced is especially damaging
and likely to cause a significant fall in the market price of the entity’s securities (eg, information that the board of
the entity has resolved to appoint an administrator or that a lender has declared an event of default and appointed
a receiver). Again, in such a case, if the entity is not in a position to issue its announcement to the market straight
away, ASX will generally expect the entity to request a trading halt.
Given the requirement in Listing Rule 3.1 for immediate disclosure and the significant legal and financial
consequences that can follow from a breach of that rule, it is important that listed entities have in place
appropriate compliance systems to ensure that information which is potentially market sensitive is promptly
assessed to determine whether it requires disclosure under that rule and, if it does, that it is promptly given to
ASX.54
The need to disclose information to ASX immediately can give rise to particular issues for dual listed entities.
Those issues are explored in greater detail below.55
4.6

The use of trading halts and voluntary suspensions to manage disclosure issues

If the market is or will be trading at any time after a listed entity first becomes obliged to give market sensitive
information to ASX under Listing Rule 3.1 and before it can give an announcement with that information to ASX
for release to the market, the entity should consider carefully whether it is appropriate to request a trading halt56
or, in an exceptional case, a voluntary suspension.57
The application of a trading halt or voluntary suspension in an appropriate case can often be beneficial for both
the market and the entity. It will ensure that the entity’s securities are not trading on ASX and other licensed
securities markets in Australia58 on an uninformed basis. It will also signal to investors that market sensitive
information may be about to be released and that they should be wary of trading in, or entering into derivative
transactions over, the entity’s securities off-market or on other trading venues. Both of these things may help to
reduce the exposure of the entity and its officers to the legal and financial consequences that could follow if the
entity is ultimately found to have breached its obligation to disclose information in accordance with Listing
Rule 3.1.
53

ASX understands that ASIC has a similar expectation: see ASIC Media Release 08-117. In that case, ASIC issued an infringement
notice against a listed entity for taking approximately 70 minutes to request a trading halt, and a further 20 minutes to issue an
announcement, responding to an article that had appeared in the Dow Jones newswire service containing fairly specific details of a very
material acquisition the entity was close to consummating. ASX had in the meantime contacted the entity and suggested that it needed to
put out an announcement straight away or request a trading halt, noting that by that point 3 reasonably specific news items had appeared
on the Dow Jones and Reuters newswire services regarding the transaction and that there had been a significant spike in the market price
and traded volumes of its securities. Instead of requesting an immediate trading halt, the entity told ASX that it would consider its position
and respond. It took a further 38 minutes to do that and to finally request a trading halt.
Again, ASX would note that the fact that a listed entity complies with an infringement notice is not to be taken as an admission of guilt or
liability (see section 1317DAF).
54 Annexure C has further guidance on the policies that a listed entity should implement to comply with its obligations under Listing
Rule 3.1.
55 See ‘4.19 Dual listed entities’ on page 28.
56 An entity can request a trading halt under Listing Rule 17.1.
57 An entity can request a voluntary suspension under Listing Rule 17.2.
58 As a matter of practice, whenever ASX applies a trading halt to an ASX quoted security, it generally also applies a trading halt to any
ASX or ASX 24 exchange traded options and contracts for difference related to that security (although ASX may open a short trading
window on the day of expiry of an exchange traded option to allow option holders the opportunity to roll or close out their option position).
Also, under Part 6.1 of the ASIC Market Integrity Rules (Competition in Exchange Markets) 2011, whenever ASX places a security into a
trading suspension (as defined in those rules), it is required to notify that action to all other licensed market operators in Australia who
quote the security and they in turn are required to immediately take corresponding action to place the security into a trading suspension.
Hence, ASX placing securities into a trading halt on its market effectively leads to an equivalent trading halt on other licensed securities
and derivatives markets in Australia.
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A trading halt or voluntary suspension will not be suitable in every case. In particular, since a trading halt can only
last for a maximum of two trading days,59 a trading halt will not be appropriate or of assistance for those more
complex or protracted disclosure issues which are unlikely to be resolved within two trading days (although, in an
exceptional case, a voluntary suspension might be).
An entity’s primary obligation under Listing Rule 3.1 and section 674 is to give market sensitive information to
ASX for release to the market promptly and without delay. ASX would not expect an entity to request a trading
halt or voluntary suspension before it has assessed whether particular information is in fact market sensitive and
therefore needs to be disclosed under Listing Rule 3.1. Having made that assessment, if the entity is able to give
the required announcement to ASX promptly and without delay then, in most cases, it will not need a trading halt
or voluntary suspension to manage its disclosure obligations.
A trading halt may, however, be necessary in the following scenarios:
•

there are indications that the information may have leaked ahead of the announcement60 and it is having,
or (where the market is not trading) is likely when the market resumes trading to have, a material effect on
the market price or traded volumes of the entity’s securities;

•

the entity has been asked by ASX to provide information to correct or prevent a false market; or

•

the information is especially damaging and likely to cause a significant fall in the market price of the
entity’s securities (eg, information that the board of the entity has resolved to appoint an administrator or
that a lender has declared an event of default and appointed a receiver),

and in each such scenario:
•

where the market is trading, the entity is not in a position to give an announcement to ASX straight away;
or

•

where the market is not trading, the entity will not be in a position to give an announcement to ASX before
trading next resumes.

As indicated above, these are each scenarios where ASX will expect an entity to act particularly quickly and, if it
is not in a position to issue an announcement to the market straight away, to request a trading halt.
A trading halt or voluntary suspension will also be necessary if for any reason there is going to be a delay61 in the
release of an announcement under Listing Rule 3.1 and the market is trading during any part of the delay.
Examples include:

59

Under the ASX Operating Rule Procedure 3301, the longest a trading halt can last is the commencement of “open session state” on
the second trading day after the day the trading halt is imposed or, if the trading halt is imposed after the end of that day’s “CSPA session
state”, the commencement of open session state on the third trading day after the trading halt is imposed.
The “open session state” refers to the state that the ASX market platform operates in during normal trading, where overlapping buy orders
and sell orders are matched in accordance with price/time priority. The “CSPA session state” refers to the state the ASX market platform
operates in during the closing auction on a trading day.
Thus, the longest a trading halt can last is effectively two full trading days. It may in fact be less than two full trading days if the trading halt
is put in place part-way through a trading day. For example, if the trading halt is put in place at any time before the close of trading on ASX
on a Monday, the maximum period it can operate will be up to the commencement of trading on the following Wednesday (assuming the
Monday, Tuesday and Wednesday are all trading days), regardless of whether it was put in place before trading started, or while trading
was under way, on the Monday. If the trading halt is put in place after the close of trading on ASX on the Monday, the maximum period it
can operate will be up to the commencement of trading on the following Thursday (assuming the Tuesday, Wednesday and Thursday are
all trading days).
60 See ‘5.8 Listing Rule 3.1A.2 – the requirement for information to be confidential’ on page 34,
61 As above, the word “delay” here is not intended to capture a mere passing of time between when an entity first becomes obliged to
give information to ASX and when it gives an announcement to ASX but rather a deferring, postponing or putting off of the announcement
to a later time.
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•

where the entity considers the announcement to be so significant that it ought to be approved by its board
before it is released to the market but, due to the unavailability of directors, the board meeting is not able
to be held promptly and without delay;

•

where the situation is uncertain or evolving but is likely to resolve itself within a relatively short period (in
the case of a trading halt, within two trading days) and the entity considers that it would be better for the
announcement to be delayed until there is greater certainty or clarity around the outcome – a case in point
would be where the announcement is required because of a leak of information about a transaction under
negotiation, where the entity reasonably expects to conclude the negotiations within a short period and it
considers that it would be better to delay its announcement until after the negotiations have concluded and
it can give a more definitive and informative announcement about the transaction, rather than to make an
immediate announcement about the current state of the negotiations; and

•

Example H4 in Annexure A.

A voluntary suspension is generally only going to be appropriate where:
•

the entity has been in a trading halt but the relevant disclosure issue has not been resolved within the
maximum period permitted for a trading halt;

•

the situation would warrant the granting of a trading halt but the entity does not believe that the relevant
disclosure issue will be resolved within the maximum period permitted for a trading halt; or

•

the entity is in serious financial difficulties and it is reasonably of the view that continued trading in its
securities is likely to be materially prejudicial to its ability to successfully complete a complex transaction
that is, or a series of interdependent transactions that are, critical to its continued financial viability.62

ASX would strongly encourage an entity which is unsure about whether it should be requesting a trading halt or
voluntary suspension to cover the period required to prepare an announcement, to contact its listings adviser at
ASX to discuss the situation.
If the entity decides not to request a trading halt or voluntary suspension to prevent the market trading ahead of
an announcement, ASX would also strongly encourage the entity to monitor:
•

the market price of its securities;

•

major national and local newspapers;

•

if it has access to them, major news wire services such as Reuters and Bloomberg;

•

any investor blogs, chat-sites or other social media it is aware of that regularly post comments about the
entity;63 and

•

enquiries from analysts or journalists,

for signs that the information to be covered in the announcement may have leaked and, if it detects any such
signs, to contact ASX immediately to discuss whether it is appropriate to request a trading halt.
It should be noted that the Listing Rules, including Listing Rule 3.1, continue to apply while an entity’s securities
are in a trading halt or voluntary suspension.64 Hence, the mere fact that an entity has requested and been
62

See ‘5.10 Entities in financial difficulties’ on page 38.
For example, the “shareholder action” blogs that exist for some listed entities. A listed entity which is the subject of such a blog would
often be aware of that fact from communications with its shareholders and, in ASX’s experience, would generally be monitoring the blog for
an insight into what its shareholders are saying about it. Some (generally larger) listed entities would also be monitoring certain investor
blogs, chat-sites and other social media sites through their investor relations function, again for the purposes of understanding what is
being said about them on those sites. Where a market sensitive announcement is pending, ASX considers that the entity should also be
monitoring these sites for signs that the information in the pending announcement may have leaked.

63
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granted a trading halt or voluntary suspension technically does not relieve it of the obligation to announce
information under Listing Rule 3.1 promptly and without delay. However, ASX does not apply the Listing Rules in
a technical manner but rather in a manner that accords with their spirit, intention and purpose, and in a way that
best promotes the principles on which they are based.65 Whether and how promptly an entity has requested a
trading halt or voluntary suspension so as to prevent trading in its securities happening on an uninformed basis
are significant factors that ASX takes into account in assessing whether the entity has complied with the spirit,
intention and purpose of Listing Rule 3.166 and whether it ought to refer a possible breach of the rule to ASIC.67
4.7

The approach ASX takes to requests for disclosure-related trading halts/voluntary suspensions

As stated in ASX Guidance Note 16 Trading Halts and Voluntary Suspensions:
“The general principle applied by ASX in considering requests for a trading halt or a voluntary suspension
is that interruptions to trading should be kept to a minimum and, therefore, a trading halt or a voluntary
suspension should only be permitted:
•

where there is a material risk that trading in a particular security might occur while the market as a
whole is not reasonably informed; or

•

where it is needed to correct or prevent a false or disorderly market.”

ASX recognises that, faced with the difficulty of predicting whether information will have a material effect on the
price or value of its securities and the serious legal consequences that may follow if information is not disclosed
when required, a listed entity may err on the side of caution and seek to disclose information where there may be
some doubt as to whether the information is in fact market sensitive. Not all announcements an entity may wish to
make will warrant a trading halt or voluntary suspension. It is for this reason that when an entity requests ASX for
a trading halt or voluntary suspension to allow it the time it needs to prepare an announcement under Listing
Rule 3.1, ASX will usually ask the entity to outline the nature of the information in question and assess for itself
whether the circumstances warrant the granting of a trading halt or voluntary suspension.68
If ASX considers that the information is of a character that is likely to be market sensitive and that the
circumstances warrant a trading halt or voluntary suspension, ASX will invariably agree to the request so as to
afford the entity the time it needs to prepare and issue an announcement. In that case, provided the entity has
requested a trading halt or voluntary suspension promptly after it became obliged to disclose the information
under Listing Rule 3.1 and, after the trading halt or voluntary suspension has been granted, then acts to issue an
announcement as quickly as it can in the circumstances, ASX will regard the entity as having complied with the
spirit, intention and purpose of Listing Rule 3.1.69
64

Listing Rule 18.6.
Listing Rule 19.2.
66 As listed entities are required to do under Listing Rule 19.2.
67 ASX understands that ASIC will also take into account whether or not a listed entity has promptly requested a trading halt in
determining whether it will take enforcement action in relation to a possible breach of section 674: see, for example, ASIC Media
Release 08-117, referred to above in note 53, and ASIC Media Release 07-69. In the latter case, a listed company received an offer to
acquire all of its ordinary shares. At approximately noon the following day, reasonably specific details of the proposal were reported in a
Dow Jones Newswire article, indicating that the proposal was no longer confidential. The company did not make an announcement about
the proposal until approximately 8.30 am the following morning. ASIC issued an infringement notice and the company elected to comply
with the notice.
In both ASIC Media Release 08-117 and ASIC Media Release 07-69, the delay in requesting a trading halt was specifically mentioned by
ASIC as a factor in its decision to issue the infringement notice.
Again, ASX would note that the fact that a listed entity complies with an infringement notice is not to be taken as an admission of guilt or
liability (see section 1317DAF).
68 An entity is required to tell ASX its reasons for wanting a trading halt or voluntary suspension – see the first bullet point in Listing
Rules 17.1 and 17.2.
69 It should be noted that the fact that ASX may regard the entity as having complied with the spirit, intention and purpose of Listing
Rule 3.1 will not preclude ASIC or a civil litigant from taking a different view and arguing that the entity has failed to comply with its
disclosure obligations under Listing Rule 3.1 and section 674.
65
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If ASX considers that the information is of a character that is unlikely to be market sensitive or that the
circumstances do not warrant the granting of a trading halt or voluntary suspension, ASX may decline the request
and ask the entity to complete and lodge its announcement as quickly as it can.70 In that case, should the
information ultimately turn out to be market sensitive,71 provided the entity approached ASX promptly after it
became obliged to disclose the information under Listing Rule 3.1 to discuss its request for a trading halt or
voluntary suspension and, after the request was refused, then acted to issue an announcement as quickly as it
could in the circumstances, ASX will regard the entity as having complied with the spirit, intention and purpose of
Listing Rule 3.1.72
When approached by an entity for a trading halt or voluntary suspension, ASX will usually explore with the entity
the scope and timing of the announcement that will bring an end to the halt or suspension.73 In some cases where
the situation is uncertain or evolving but is likely to resolve itself within a relatively short period (in the case of a
trading halt, within two trading days), ASX may agree that it is appropriate for the announcement to be delayed
until there is greater certainty or clarity around the outcome so that a more definitive and informative
announcement can be made to the market. In other cases, it may be appropriate for an announcement to be
made as soon as possible that simply explains the current situation so that the entity can come out of the halt or
suspension at the earliest opportunity.
ASX Guidance Note 16 Trading Halts and Voluntary Suspensions has further guidance on how to apply for a
trading halt or voluntary suspension.
4.8

Does the board need to approve an announcement under Listing Rule 3.1?

The courts have acknowledged that it is appropriate for some particularly significant continuous disclosure
announcements to be considered and approved by the board of directors of a listed entity before they are
released.74 They have also made it clear, however, that this is not legally necessary in all cases.75
Given the requirement for announcements under Listing Rule 3.1 to be issued immediately, a listed entity should
have suitable arrangements in place to enable this to occur. Such arrangements may include giving appropriate
delegations76 to senior management to release some announcements of their own accord77 and, if the matter falls
outside those delegations, having a disclosure committee78 that can meet by phone or on short notice to consider
the announcement.

70

This would be a fairly rare circumstance. If an entity tells ASX that it needs a trading halt to give it time to make an announcement
about information that it considers to be market sensitive, ASX will usually err on the side of caution and grant the trading halt, so as to
avoid any suggestion of the market trading on an uninformed basis. ASX will generally only deny such a request where, in its opinion, the
information is clearly not market sensitive or a trading halt is clearly not appropriate.
71 Of course, if the information turns out not to be market sensitive, then it was not technically disclosable under Listing Rule 3.1 in the
first place.
72 Again, it should be noted that the fact that ASX may regard the entity as having complied with the spirit, intention and purpose of
Listing Rule 3.1 will not preclude ASIC or a civil litigant from taking a different view and arguing that the entity has failed to comply with its
disclosure obligations under Listing Rule 3.1 and section 674.
73 An entity is required to tell ASX the event it expects to happen that will end a trading halt or voluntary suspension – see the third bullet
point in Listing Rules 17.1 and 17.2.
74 See ASIC v Macdonald (No 11) [2009] NSWSC 287, at paragraph 333, and ASIC v Hellicar [2012] HCA 17, at paragraph 56.
75 See Morley v ASIC [2010] NSWCA 331, at paragraph 808.
76 Those delegations could, for example, be set out in the entity’s continuous disclosure policy (see Recommendation 5.1 of the ASX
Corporate Governance Council’s Corporate Governance Principles and Recommendations) or in the document that specifies the functions
reserved to the board and those delegated to senior executives (see Recommendation 1.1 of the ASX Corporate Governance Council’s
Corporate Governance Principles and Recommendations).
77 Where an announcement under Listing Rule 3.1 is issued by senior management under delegated authority, it would be common
practice for a copy also to be circulated immediately to directors (usually by email) and for it to be noted at the next board meeting.
78 Such committees often comprise or include the chairperson of directors, the chief executive officer, the company secretary and the
general counsel. Further guidance on disclosure committees can be found in the Chartered Secretaries Australia publication Good
Governance Guide: Disclosure and communications policy, available online at: http://www.csaust.com/knowledge-resources/goodgovernance-guides.aspx?categoryid=8022.
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Where an entity considers an announcement to be so significant that it ought to be approved by its full board
before release, it needs to think carefully about how it will manage its disclosure obligations. This will require a
close consideration of the nature of the information to be disclosed, the applicability of the exceptions in Listing
Rule 3.1A and whether the circumstances warrant requesting a trading halt.
Where it is the decision of the board itself that is the information to be disclosed under Listing Rule 3.1 (such as a
decision by the board to declare a dividend, to implement a scheme of arrangement or to appoint an
administrator), the obligation to disclose generally will not arise until the board has made that decision. It usually
will not be necessary to request a trading halt ahead of that decision (although that could change if there are
signs that information about the impending board decision has leaked and this has or could have a material
impact on the market price or traded volumes of the entity’s securities).
Where the information to be disclosed falls within the exceptions to immediate disclosure in Listing Rule 3.1A but
the board determines that it is now appropriate and timely to announce the matter to the market, it will be that
decision of the board that is the trigger for the announcement rather than any legal obligation under Listing
Rule 3.1.79 Again, it usually will not be necessary to request a trading halt ahead of that decision (although that
could change if there are signs that information about the matter has leaked ahead of the announcement and this
has or could have a material impact on the market price or traded volumes of the entity’s securities).
Where, however, the information to be disclosed relates to something that has already happened and:
•

it does not and never did fall within the exceptions to immediate disclosure in Listing Rule 3.1A, or

•

it originally fell within those exceptions but has since ceased to do so,

the obligation to disclose will usually already have arisen before the board comes to consider the matter – in the
former case at the point when the entity first became “aware” of the information80 and in the latter case at the
point when Listing Rule 3.1A ceased to apply. To comply with the timing requirements of Listing Rule 3.1, an
announcement with that information must be given to ASX promptly and without delay. In turn, this means that
the requisite board meeting to consider the announcement must be convened and the board must settle and
approve the announcement promptly and without delay. Consideration of the announcement cannot be delayed
to a previously scheduled regular board meeting or to a meeting to be convened at a future date.
In addition, if the market will be trading at any time after the entity first became obliged to give market sensitive
information to ASX under Listing Rule 3.1 and before the board can approve the giving of an announcement with
that information to ASX for release to the market, the entity should consider carefully whether it ought to request a
trading halt to prevent the market trading on an uninformed basis over that period, applying the guidance above in
‘4.6 The use of trading halts and voluntary suspensions to manage disclosure issues’.
Again, ASX would strongly encourage an entity which is unsure about whether it should be requesting a trading
halt to cover the time required for the board to approve an announcement, to contact its listings adviser at ASX to
discuss the situation.
4.9

What other steps can a listed entity take to facilitate compliance with Listing Rule 3.1?

Steps that a listed entity can take to help manage the requirement to disclose information immediately under
Listing Rule 3.1 include:

79

Note that this situation needs to be distinguished from the situation where market sensitive information ceases to fall within the
exceptions to immediate disclosure in Listing Rule 3.1A (eg previously incomplete and confidential negotiations about a market sensitive
transaction are completed) and therefore needs to be disclosed immediately under Listing Rule 3.1, In that case, the obligation to disclose
arises at the point Listing Rule 3.1A ceases to apply.
80 See ‘4.4 When does an entity become aware of information?’ on page 12 above.
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1.

Have a template letter requesting ASX to grant a trading halt ready for use at all times. In this way, if it
needs to request an urgent trading halt, it can do so without delay.81

2.

Anticipate what might happen if information about a confidential transaction being negotiated leaks and
have a template announcement ready that can be updated and issued straight away (see Example H1 in
Annexure A).

3.

Where it has advance notice of an event that is likely to require an announcement under Listing Rule 3.1,
prepare a draft announcement ahead of time that can be issued straight away (see Examples H2 and H3
in Annexure A).

4.

Where the event that gives rise to the need to make an announcement is within its control, be sensitive to
the hours when licensed markets in Australia are trading and, where possible, try to ensure that the event
happens and the announcement is made before trading commences or after trading has closed,82 to avoid
disrupting the normal course of trading on licensed markets (see Example H3 in Annexure A).

5.

Ensure that the person (or each of the persons83) appointed under Listing Rule 12.6 to be responsible for
communications with ASX in relation to Listing Rule matters:
•

has the organisational knowledge to have meaningful discussions on disclosure matters;

•

can request a trading halt and issue an announcement to the market, if that is what is required,84

and that person (or at least one of those persons) is readily contactable by ASX by telephone, and
available to discuss any pressing disclosure issues that may arise, during normal market hours and for at
least one hour either side thereof (ie, from 9am to 5pm Sydney time) on each day that ASX is trading.85
This requires that the person has a high degree of familiarity with the listed entity’s operations and, if they
are not a member of senior management, that they have immediate access to senior management. It also
requires them to provide ASX with a mobile phone number to contact them and that they keep their mobile
phone switched on at all times from 9am to 5pm Sydney time on each trading day.
On this last point, the need to resolve a continuous disclosure issue can be extremely time critical. Where such
an issue arises, if ASX is not able to contact an entity’s nominated representative under Listing Rule 12.6,86 or the
representative does not have the organisational knowledge or authority to address the issue promptly, ASX may
81

Listing Rule 17.1 provides that ASX may require a request for a trading halt to be in writing. In practice, ASX will act upon a verbal
request from an entity for an urgent trading halt but will require that request to be confirmed in writing as soon as practicable thereafter.
ASX will release the entity’s written request for a trading halt through the ASX Market Announcements Platform.
82 Entities should note the guidance in Guidance Note 14 ASX Market Announcements Platform about the lodgement of notices in peak
periods, such as prior to market open and market close. For an announcement that must be released prior to market open at 10:00am
Sydney time, the announcement should be submitted prior to 9:30am Sydney time. For an announcement that must be released prior to
market close at 4:00pm Sydney time, the announcement should be submitted prior to 3:40pm Sydney time.
83 An entity may appoint more than one person to be responsible for communications with ASX, to cater for one of its contacts being
absent or on leave.
84 ASX acknowledges that the decision to request a trading halt is a serious one and that a listed entity will often have approval
processes that need to be followed before a person appointed under Listing Rule 12.6 to be responsible for communications with ASX in
relation to Listing Rule matters will have the authority to request a trading halt. For example, many entities typically require such a request
to be approved by the chairperson and/or the CEO. If an entity has such approval processes in place, they must be able to be activated
and any necessary approvals obtained within a matter of minutes. They should also include appropriate contingencies for when key
approvers are not available. As noted in the text, where there is a time critical continuous disclosure issue and a trading halt is warranted,
any delay in requesting the trading halt could result in ASX being left with little choice but to suspend the quotation of the entity’s securities.
It could also result in regulatory action by ASIC (see ASIC Media Release 08-117, referred to above in note 53).
85 This requires the nominated representative to be available to take calls from ASX, if they are based in Western Australia, from as early
as 6am (WA time) during summer time and 7am (WA time) at other times and, if they are based in New Zealand, until as late as 7pm (NZ
time). They must also be available to take calls from ASX on trading days that fall on a public holiday where they live and make suitable
arrangements to cover any absences due to illness or while they are on leave.
86 Where an entity’s nominated representative under Listing Rule 12.6 is not available, ASX will accept a request from any director or
other officer of the entity for a trading halt.
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be left with little option but to suspend the quotation of the entity’s securities until the issue can be properly
resolved.
4.10 How does Listing Rule 3.1 interact with other disclosure obligations?
The obligation of a listed entity under Listing Rule 3.1 to notify ASX of information that a reasonable person would
expect to have a material effect on the price or value of its securities is separate to, but operates in tandem with,
its obligations to notify ASX of:
•

the specific matters referred to in Listing Rules 3.4 – 3.21;87 and

•

a significant change to the nature or scale of its activities under Listing Rule 11.1.88

Notification of information under any of these rules will satisfy the obligation to notify ASX of that information
under Listing Rule 3.1 provided, in each case, the notification is given within the timeframe required under Listing
Rule 3.1.
The continuous disclosure obligations in Listing Rule 3.1 also operate in parallel with:
•

the periodic disclosure obligations in chapters 4 and 5 of the Listing Rules;

•

the half-yearly and annual financial reporting requirements in the Corporations Act; and

•

the disclosure obligations in relation to a prospectuses, PDSs, cleansing notices, bidders’ statements,
targets’ statements and scheme documents under the Corporations Act,89

(together, “periodic disclosure documents”).
Once these periodic disclosure documents have been released to the market, the information in them is regarded
by ASX as “generally available” and therefore not something that requires a separate disclosure under Listing
Rule 3.1.
All other things being equal, a listed entity is not expected to release the information in a periodic disclosure
document ahead of the scheduled release date for that document.90 Sometimes, however, in the course of
preparing a periodic disclosure document, market sensitive information may become apparent that ought to be
disclosed immediately under Listing Rule 3.1. Two areas where this issue commonly arises are “earnings
surprises” and material post-balance date events.

87

This includes notifications of specific information about takeover bids; buy-backs; changes in capital; the release of restricted
securities and securities subject to voluntary escrow; changes in the exercise price of, or the entry of underwriting agreements for, the
exercise of options; auctions of forfeited shares by NL companies; security holder meetings; changes to the entity’s registered and
principal administrative offices; changes to the location or the closing of any register of securities; changes in chairperson, directors, chief
executive officer, company secretary or auditor; the material terms of employment, service or consultancy agreements entered into with the
CEO or a director of an entity or their related parties; documents sent to security holders; substantial holdings; requisitions received from
security holders; financial documents given to overseas exchanges; in the case of an entity that is not established in Australia, changes to
the law of its home jurisdiction that materially affect the rights or obligations of security holders; ownership limits; directors’ interests; record
dates; and dividends and distributions.
88 See generally Guidance Note 12 Significant Changes to Activities.
89 The list of disclosure obligations here that a listed entity may have under the Corporations Act is not intended to be exhaustive.
90 ASX understands that it is common market practice for the board of a listed entity to review and approve in principle its half
year/annual financial statements, an interim/preliminary final profit announcement and an interim/final dividend ahead of their scheduled
release date and then for the board, or a committee of the board, to formally approve the financial statements and profit announcement
and to formally resolve to pay the dividend just prior to when the announcement is due to be released to the market (eg, on the morning of
the announcement or in the evening beforehand). Amongst other reasons, this is to ensure that any material post-balance date events are
accurately reflected in the financial statements and profit announcement and factored into the dividend decision.
ASX has no issue with that particular practice and would not expect the financial statements to be released, the profit announcement to be
made or the dividend decision to be notified to ASX ahead of the due date for release just because they may have been approved in
principle by the board beforehand.

ASX Listing Rules
1 January 2014

Guidance Note 8

Page 22

ASX LISTING RULES
Guidance Note 8

If, in the course of preparing a periodic disclosure document, it becomes apparent to a listed entity that its
reported earnings will differ materially from market expectations to an extent which is market sensitive, the entity
must disclose that information to ASX immediately under Listing Rule 3.1.91 It cannot wait until the periodic
disclosure document is released. The same is true for information about a market sensitive post-balance date
event.
Entities should also be aware of Listing Rule 4.3D, which requires an entity to tell ASX immediately of any
circumstances which are likely to affect the results or other information contained in its preliminary final report and
to explain their effect on the entity’s current or future financial performance or financial position. This rule reflects
the primacy of continuous disclosure obligations over periodic disclosure obligations. If particular information is
market sensitive, it must be disclosed immediately and cannot be withheld until the scheduled release date for a
periodic disclosure document.
4.11 Who can make an announcement under Listing Rule 3.1?
Announcements can only be given under Listing Rule 3.1 by a listed entity or someone authorised by it to make
an announcement on its behalf.
ASX cannot and will not accept an announcement under Listing Rule 3.1 from a third party, such as a security
holder or former office holder.92
4.12 Can an announcement under Listing Rule 3.1 be embargoed?
Given the need for disclosure to be made immediately under Listing Rule 3.1, ASX cannot accept, and will
disregard, any embargo93 a listed entity attempts to place on an announcement given to ASX under that rule.94
4.13 What form should an announcement under Listing Rule 3.1 take?
A disclosure under Listing Rule 3.1 must be in the form of a written announcement95 and given to the ASX Market
Announcements office for release to the market.96
4.14 Guidelines on the headers to announcements under Listing Rule 3.1
The ASX Online announcements lodgement screen includes a “title header” field where a title for the
announcement can be inserted. It is common for a listed entity to insert the heading, or an abridged version97 of
the heading, to the announcement in that field.
Listed entities should take care with the title headers that they give to their announcements. ASX will generally
use the title header supplied in that field on ASX Online as the name or description of the announcement on the
ASX website and in the message about the announcement that gets published on its trading platform and
displayed on broker trading terminals. Many brokers and investors will use this name or description to assess
whether they ought to read the full announcement.

91

See ‘7.3 Earnings surprises’, ‘Example F – material difference in earnings compared to earnings guidance’ and ‘Example G – material
difference in earnings compared to consensus estimates’ on pages 43, 67 and 68 respectively.
92 Where ASX receives information from a third party which they assert should be, or should have been, disclosed by a listed entity
under Listing Rule 3.1, ASX will make enquiries of the entity as to the accuracy and materiality of the information. If ASX forms the view
that the information is accurate, market sensitive and not within the carve-outs from disclosure in Listing Rule 3.1A, ASX will ask the entity
to make an announcement under Listing Rule 3.1: see ‘8.5 Complaints or allegations of non-compliance’ on page 53.
93 That is, a condition that ASX cannot release the announcement to the market until a certain time.
94 ASX does not recognise any embargo on a document given to it for public release: see Listing Rule 15.8.
95 Listing Rule 19.10.
96 See Listing Rule 15.2.1 and Guidance Note 14 ASX Market Announcements Platform. The announcement must be in final form. ASX
cannot and will not accept a draft announcement under Listing Rule 3.1 for comment or pre-vetting, since that would be inconsistent with
the need for disclosure to be made immediately under that rule.
97 This field is limited to 60 characters.

ASX Listing Rules
1 January 2014

Guidance Note 8

Page 23

ASX LISTING RULES
Guidance Note 8

The header to an announcement should briefly and accurately convey its contents (eg, “1:4 rights issue of
ordinary shares at $1” or “Full year profits down by 20%”). Not only will this assist brokers and investors in
assessing the significance of the announcement, it will also assist ASX in determining more quickly whether an
announcement could be market sensitive and therefore warrants a halt to trading under ASX Operating
Rule 3301(a).98
The header for an announcement should also convey a fair and balanced impression of what the announcement
is about so as not to mislead readers as to its contents or significance. For example, the header to an
announcement that contains essentially negative information should not attempt to disguise that fact by picking
out a small piece of positive information in the announcement and just mentioning that (sometimes referred to as
“putting spin” on the announcement). Likewise, the header to an announcement that contains forward looking
information (such as earnings guidance or an exploration or production target) that is speculative or highly
qualified should be careful not to overstate or sensationalise the true character of the information it contains.
ASX has experienced difficulties in the past with announcements that have been given a fairly innocuous header
(such as “Chairman’s Address to AGM”) but have had market sensitive material embedded in them. ASX would
ask listed entities to ensure that the header to such an announcement clearly identifies the fact that it contains
market sensitive information (eg, “Chairman’s Address to AGM and Buyback Announcement”) or, better still, that
market sensitive announcements are made on a stand-alone basis and not embedded in other announcements
that may not be market sensitive.
4.15 Guidelines on the contents of announcements under Listing Rule 3.1
Wherever possible,99 an announcement under Listing Rule 3.1 should contain sufficient detail for investors100 or
their professional advisers101 to understand its ramifications and to assess its impact on the price or value of the
entity’s securities.
For example, depending on the circumstances, an announcement about the signing of a contract relating to a
significant acquisition or disposal might include:
•

details of the assets or businesses proposed to be acquired or disposed of;102

•

details of any material conditions that need to be satisfied before the agreement becomes legally binding
or proceeds to completion;

•

information about the likely effect of the transaction on the entity’s total assets, total equity interests,
annual revenue (or, in the case of a mining exploration entity or other entity that is not earning material
revenue from operations, annual expenditure) and annual profit before tax and extraordinary items;

•

if the entity is proposing to issue securities as part of, or in conjunction with, the transaction, detailed
information about the issue, including its effect on the total issued capital of the entity and the purposes for
which the funds raised will be used;

98

See ‘4.18 What steps does ASX take when it receives an announcement under Listing Rule 3.1?’ on page 27.
This does not apply to an “interim” or “holding” announcement about an uncertain situation. In such a case, the announcement may
only be able to outline the current situation and foreshadow that a further announcement will be made when the situation is more certain.
100 In Forrest v ASIC [2012] HCA 39, the majority of the High Court said (at paragraph 36) that it was sufficient to describe the intended
audience of an announcement under Listing Rule 3.1 “as investors (both present and possible future investors) and, perhaps, as some
wider section of the commercial or business community.” In a concurring judgment, Heydon J (at paragraph 135) described the intended
audience with greater specificity as “superannuation funds, other large institutions, other wealthy investors, stock brokers and other
financial advisers, specialised financial journalists, as well as smaller investors reliant on advice.”
101 As Heydon J recognised in Forrest v ASIC, note 100 above, smaller investors are often reliant on professional advice to understand
the ramifications of an announcement under Listing Rule 3.1, particularly if it involves a more complex or technical matter. On these types
of matters, ASX considers that the announcement should include sufficient details for professional advisers to be able to understand its
ramifications, to assess its impact on the price or value of the entity’s securities and to advise their clients accordingly.
102 If the asset being acquired is a mining exploration tenement, this might include details of the tenement, where it is located and a
summary of previous exploration activity and expenditure on the tenement.
99
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•

if any changes to the board or senior management are proposed as a consequence of the transaction,
details of those changes; and

•

the timetable for implementing the transaction.

It is open to a listed entity which signs a market sensitive agreement to lodge a copy of the agreement on the
ASX Market Announcements Platform, if it wishes to do so. This will help to reduce the amount of material about
the agreement that needs to be included in its announcement103 and also avoid any issues about whether any
material terms of the agreement have been properly disclosed. However, ASX recognises that there are cases
where an entity will not wish to lodge a copy of an agreement on the ASX Market Announcements Platform.104 In
those cases, the announcement about the agreement should contain a fair and balanced summary of the material
terms of the agreement and include any other material information that could affect an investor’s assessment of
its impact on the price or value of the entity’s securities.
It is also open to a listed entity to include in an announcement references or hyperlinks to other documents where
further information can be found. However, if those documents have not been lodged on the ASX Market
Announcements Platform, the announcement itself should include sufficient detail about the material contents of
those documents for investors to understand and assess their significance and determine whether they need to
read them.
An announcement under Listing Rule 3.1 must be accurate, complete and not misleading.105 To meet this last
requirement, opinions expressed in an announcement should be honestly held and balanced and should be
clearly identified as a statement of opinion rather than a statement of fact. Any forward looking statements in an
announcement, such as earnings guidance or exploration or production targets, must also have a reasonable
basis in fact or else by law they will be deemed to be misleading.106 Listed entities should note ASIC’s guidance
that any material assumptions or qualifications that underpin forward looking statements in an announcement
under Listing Rule 3.1 should be stated in the announcement.107 ASX also encourages the inclusion of material
assumptions and qualifications as it provides context and will help the market to understand the basis for the
forward looking statements.
103

In such a case, it will generally only be necessary for the announcement to include a summary of the key commercial terms of the
underlying transaction, a general description of the agreement and a statement that a copy of the agreement is available on the ASX
Market Announcements Platform.
104 For example, it may contain commercially sensitive information that ought not be disclosed (although see ‘4.20 Commercially sensitive
information’ on page 29) or it may include a confidentiality clause that would make its full publication on the ASX Market Announcements
Platform inappropriate (see notes 251 and 266 below and the accompanying examples in Annexure A).
105 Giving materially false or misleading information to ASX potentially breaches sections 1041H and 1309 of the Corporations Act (see
‘The statutory prohibitions against false or misleading disclosures’ on page 73). Note also the observation of McLure JA in Jubilee Mines
NL v Riley, note 15 above, at paragraph 161, that:
“The 'information' [to be disclosed] must also include all matters of fact, opinion and intention that are necessary in order to prevent the
disclosing company otherwise engaging in conduct that is misleading or deceptive or is likely to mislead or deceive …”
106 See note 295 and accompanying text.
107 See ASIC Information Release IR 01/05 dated 7 February 2001, which refers to ASIC's guidance on prospective financial information,
now set out in ASIC Regulatory Guide 170 Prospective financial information. From a listed entity’s standpoint, the inclusion of material
assumptions and qualifications in an announcement under Listing Rule 3.1 may also help to avoid future legal liability (eg, for misleading or
deceptive conduct) if the assumptions prove to be incorrect or the qualifications are triggered.
Note also that Chapter 5 of the Listing Rules requires mining entities to disclose the following assumptions behind certain forward looking
statements:
(1) the mining and metallurgical assumptions used when estimating and reporting mineral resources (Table 1 of the JORC Code in
Appendix 5A);
(2) the cost and revenue assumptions used when estimating and reporting ore reserves (Table 1 of the JORC Code in Appendix 5A);
(3) the material assumptions from the relevant preliminary feasibility study or feasibility study and the mining and processing assumptions
used to support estimates of ore reserves (Listing Rule 5.9.1);
(4) to the extent known, the key assumptions used to prepare historical estimates or foreign estimates of mineralisation in relation to a
material mining project (Listing Rule 5.12.5); and
(5) the material assumptions underpinning certain mining production targets or forecast financial information based on such mining
production targets (Listing Rules 5.16.1 and 5.17.1).
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Listed entities should not use an announcement under Listing Rule 3.1 as a guise to publish material that is really
promotional, political or tendentious in nature rather than being information that a reasonable person would
expect to have a material effect on the price or value of its securities.
For this reason,108 an entity generally should not submit a broker research report about it, or any extract from or
hyperlink to such a report, for publication on the ASX Market Announcements Platform under Listing Rule 3.1.109
Any market sensitive fact-based material in such a report should already have been released by the entity under
that rule beforehand and so it can reasonably be inferred that the entity is seeking to publish the report for its
opinion-based material (such as the broker’s buy recommendation or price target). This will raise an issue about
whether the report is really being published for promotional rather than informational reasons. It may also raise
concerns about whether the entity is effectively endorsing any price target, earnings estimate or other forward
looking statement in the report. ASX may require an entity which does happen to publish a broker research report
about it, or any extract from or hyperlink to such a report, on the ASX Market Announcements Platform to make a
further announcement addressing these concerns.
Finally, an announcement must be couched in language that is appropriate for release to the market. It should be
factual, relevant and expressed in a clear and objective manner. Emotive, intemperate or defamatory language
should not be used, nor should vague or imprecise terms such as “single digit” or “double digit”, which do not
allow investors to assess the value of the information for the purpose of making an investment decision.
ASX may refuse to accept or publish an announcement from a listed entity that does not meet the standards
described above or may require the entity to lodge a corrective announcement.110
4.16 Announcements must be given to ASX first
Subject to an exception for dual listed entities discussed below, under Listing Rule 15.7, an entity must not
release information that is required to be given to ASX under Listing Rule 3.1 to anyone else, unless and until it
has been given to ASX and the entity has received an acknowledgement from ASX that the information has been
released to the market. This includes releasing the information to the media or to analysts, even on an
embargoed basis.
The reason for this requirement is to make ASX’s Market Announcements Platform the central collection and
dissemination point for market sensitive information. This ensures that such information is quickly and broadly
108

There may be particular circumstances where a broker report is required to be lodged on the ASX Market Announcements Platform,
eg where it forms part of, or has been incorporated by reference into, a prospectus or other disclosure document that is required to be
lodged on the ASX Market Announcements Platform.
109 ASX has no objection to a listed entity publishing a broker research report about it on its website. A listed entity which does so,
however, needs to be alert to the legal issues that this may raise. For example, in the absence of a suitable disclaimer, the publication of
the report may imply that the entity endorses the contents of the report, including any price target, earnings forecast or other statement
about the entity’s prospects. Also, the broker will most likely have copyright in the report and therefore their consent should be sought to its
publication, in the form and context in which it will appear.
If a broker research report has been commissioned or paid for by a listed entity, or there is some other material commercial relationship
between the broker and the entity (eg, if the broker is acting as an underwriter or placement agent for an issue of securities by the entity),
then that fact should generally be disclosed in the report itself (see ASIC Regulatory Guide 79 Research report providers: Improving the
quality of investment). In addition, such a report should not be described on the entity’s website or elsewhere as “independent”, since that
would plainly be misleading.
110 ASX notes that in ASIC v Fortescue Metals Group Ltd [2011] FCAFC 19, the Full Federal Court held (at paragraph 181) that making a
false or misleading announcement under Listing Rule 3.1 could in certain circumstances (and did in the circumstances of that case) trigger
a separate obligation under that Listing Rule and section 674 to make a corrective announcement. In overturning the decision of the Full
Federal Court, the High Court was not required to rule on this point (see Forrest v ASIC, note 100 above, at paragraph 66).
There may be other reasons, in addition to those suggested by the Full Federal Court, as to why a listed entity which has made a false or
misleading announcement under Listing Rule 3.1 may have to make a corrective announcement. In some cases, this may be because the
false or misleading announcement may not have satisfied its obligation to disclose the relevant information in the first place and therefore
this obligation continues on foot until the relevant information is properly disclosed (see for example ASIC Media Release 05-223, involving
an initially misleading announcement about the results of a trial for a cancer treatment drug). In addition, if ASX becomes aware that a
listed entity has lodged a false or misleading announcement under Listing Rule 3.1, it may require the lodgement of a corrective
announcement under Listing Rules 3.1B and/or 18.8.

ASX Listing Rules
1 January 2014

Guidance Note 8

Page 26

ASX LISTING RULES
Guidance Note 8

disseminated to all sections of the market, enhancing the efficiency and integrity of that process and helping to
reduce of risk of informational inequities and insider trading.
ASX acknowledges that the requirement to give information to ASX first can pose practical difficulties for listed
entities that have business operations in countries in different time zones to Australia. ASX encourages any entity
in this situation which has advance warning that it may need to make an announcement in another country at a
time when the ASX Market Announcements office is not open,111 to contact its ASX home branch to discuss the
arrangements that can be made to facilitate that occurring in a manner that does not undermine the policy behind
Listing Rule 15.7.
ASX also recognises that sometimes events will occur outside of the hours of operation of the ASX Market
Announcements office, whether in Australia or overseas, which require an immediate public announcement (eg, a
major natural disaster affecting the operations of a listed entity where an announcement may be required for
health and safety reasons or for the peace of mind of staff and relatives). If a listed entity has a pressing
commercial or legal need to make a market sensitive announcement outside of the hours of operation of the ASX
Market Announcements office, provided it gives a copy of the announcement to the ASX Market Announcements
office at the same time as it makes the announcement, so that it is queued for processing by the ASX Market
Announcements office before licensed markets in Australia next open for trading, ASX will generally not take any
action against the entity for infringing Listing Rule 15.7.
4.17 What if information is released to someone else before it is given to ASX?
If a listed entity becomes aware that market sensitive information which has not been given to ASX under Listing
Rule 3.1 has been released to a section of the market (eg, at an investor or analyst briefing or at a meeting of
security holders) or to a section of the public (eg, at a media briefing or through its publication on a website or in
social media), the entity should immediately give the information to ASX under Listing Rule 3.1 in a form suitable
for release to the market.112
The fact that information released through other outlets may be, or eventually become, “generally available” for
the purposes of sections 674113 is not an excuse for failing to disclose it to ASX under Listing Rule 3.1.
4.18 What steps does ASX take when it receives an announcement under Listing Rule 3.1?
Information given to ASX under Listing Rule 3.1 is quickly reviewed114 and then released by ASX to the market.115
Guidance Note 14 ASX Market Announcements Platform has further guidance on how this process occurs.
111 The ASX Market Announcements office is generally staffed from 7.30 am to 7.30 pm Sydney time (8.30 pm during daylight saving) on
each trading day. ASX usually starts releasing announcements by ASX listed entities with a dual listing in New Zealand at or just before
8.00 am Sydney time (to coincide with the open of trading on the NZX) and by other entities at 8.30 am Sydney time. Announcements
received by the ASX Market Announcements office after 7:30 pm (8:30 pm during daylight saving) or on a non-trading day are queued for
review and release on the morning of the next following trading day.
112 If the entity has been relying on the carve-outs from disclosure in Listing Rule 3.1A, the release of the information in any of these ways
will result in it ceasing to be confidential and therefore Listing Rule 3.1A.2 will no longer be satisfied – see the discussion of the carve-outs
from disclosure below.
113 See in particular section 674(2)(c)(i). Section 676 defines what is meant by information being “generally available”. Under that section,
information is generally available if: (a) it consists of readily observable matter; or (b) it has been made known in a manner that would, or
would be likely to, bring it to the attention of persons who commonly invest in securities of a kind whose price or value might be affected by
the information and, since it was so made known, a reasonable period for it to be disseminated among such persons has elapsed; or (c) it
consists of deductions, conclusions or inferences made or drawn from information referred to in (a) or (b).
114 That review is necessarily quick and cursory and directed primarily to determining: (1) whether the announcement is likely to be
market sensitive and therefore warrants the application of a halt to trading under ASX Operating Rule 3301(a); and (2) whether the
announcement materially affects a listed entity apart from the lodging party and therefore should be captured in the list of announcements
for that entity on the ASX Market Announcements Platform. It is not intended to be, and cannot be, a detailed review of the contents of the
announcement, given the need for market sensitive information to be released to the market promptly. ASX therefore cannot accept, and
expressly disclaims, any responsibility or legal liability to anyone whatsoever for failing to detect or prevent the release of an
announcement that is inaccurate, incomplete, misleading, defamatory or otherwise defective.
115 If ASX has any queries or concerns about an announcement, it may delay the release of the announcement pending a discussion
between the entity and a listings adviser to clear up those queries or concerns.
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Where ASX receives an announcement under Listing Rule 3.1 from a listed entity which it considers is likely to be
market sensitive, it will halt trading in the entity’s securities under ASX Operating Rule 3301(a). If the
announcement relates to a takeover offer by or for, or a scheme of arrangement involving, the entity, the halt will
last for approximately one hour. In all other cases, the halt will last for approximately 10 minutes. The purpose of
the halt is to allow the market to absorb and react to the information in the announcement.
4.19 Dual listed entities
A dual listed entity (ie, an entity listed on ASX and on another exchange or exchanges) which becomes aware of
information outside of the hours of operation of the ASX Market Announcements office116 and which is required to
release that information to an overseas exchange may do so provided that it gives the information to the ASX
Market Announcements office at the same time, together with written advice that the information has been
released to the overseas exchange.117
A dual listed entity which requests and is given a trading halt or voluntary suspension on ASX to manage its
disclosure obligations will need to consider carefully whether it should be taking action in relation to the other
exchange or exchanges on which it is listed to prevent its securities trading there on an uninformed basis.
If another exchange on which it is listed permits a disclosure-related trading halt or voluntary suspension and
there is a possibility of its securities trading on that exchange while ASX is in a trading halt or voluntary
suspension, it will generally be appropriate for the entity to request that exchange to grant an equivalent halt or
suspension to ASX. It is the responsibility of the entity to co-ordinate the application and lifting of that halt or
suspension with its halt or suspension on ASX.
Not all exchanges, however, are as accommodating as ASX when it comes to granting disclosure-related trading
halts and voluntary suspensions. If an entity’s securities will be trading on another exchange while they are in a
trading halt or voluntary suspension on ASX and the entity is not able to obtain an equivalent halt or suspension
on that exchange, it may be appropriate for it to publish a notice to that exchange indicating that an
announcement is pending and investors should be wary of buying or selling securities ahead of that
announcement.
Likewise, a dual listed entity which requests and is given a trading halt or voluntary suspension on another
exchange to manage its disclosure obligations for a period during which ASX is also trading will need to contact
ASX to request an equivalent trading halt or voluntary suspension to prevent its securities trading on ASX on an
uninformed basis. Again, it is the responsibility of the entity to co-ordinate the application and lifting of the halt or
suspension on ASX with its halt or suspension on the other exchange.
It should be noted that in addition to any market sensitive information that it is required to give to ASX under
Listing Rule 3.1, an entity with a dual listing on the ASX and an overseas securities exchange must immediately
give to ASX a copy of any document it gives to the overseas exchange that meets the following requirements:
•

the document is given to the overseas stock exchange by the entity in its capacity as an entity listed on
that exchange;

•

the document is, or will be, made public by the overseas stock exchange;

•

the document includes accounts or other similar financial information; and

•

the document is not materially the same as another document that the entity has already given to ASX.118

Such documents, if not in English, must be accompanied by an English translation.119

116
117
118

See note 111.
Listing Rule 15.7.1.
Listing Rule 3.17B.
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4.20 Commercially sensitive information
Issues can sometimes arise under Listing Rule 3.1 in relation to the disclosure of commercially sensitive matters,
such as the pricing given to a major customer or supplier under a material contract. ASX recognises that the
disclosure of such information could be used by the entity’s competitors or by other customers or suppliers, to the
detriment of the entity and investors in the entity.
Some commercially sensitive information may be a trade secret and therefore protected from disclosure under
Listing Rule 3.1A.120 Some commercially sensitive information, however, may be difficult to characterise in that
manner.
ASX has no issue with a listed entity structuring an announcement about a particular transaction to avoid
disclosing commercially sensitive matters, provided it includes sufficient information in the announcement to
enable the market to assess the impact of the transaction on the price or value of the entity’s securities.121 For
example, in many cases, it will be sufficient to disclose the expected impact of a material contract on the entity’s
revenues (in the case of a customer), expenses (in the case of a supplier) or profit (in either case), without having
to disclose the unit prices receivable or payable, or the volumes to be delivered or received, under the contract.
If an announcement is structured in this manner, care must be taken to ensure that it is accurate, includes all
material information that would influence investors in deciding whether to buy or sell the entity’s securities and is
not misleading. If the announcement is not capable of being drafted to meet these requirements without including
the commercially sensitive information, then Listing Rule 3.1 will require the commercially sensitive information to
be disclosed.
4.21 Disclosure must be made even if it is contrary to the short term interests of the entity
A listed entity must comply with its disclosure obligations under Listing Rule 3.1 and section 674, even if does not
appear to be in its short term interests to do so (eg, because the information might have a materially negative
impact on the price of its securities and perhaps jeopardise a transaction that it is trying to conclude).
As mentioned previously, a breach by a listed entity of Listing Rule 3.1 and section 674 can attract serious legal
consequences for the entity and its officers and it is no defence to say that it was in the interests of the entity not
to disclose the information in question.
Listed entities concerned about the disclosure of negative information should also refer to the guidance under
‘5.10 Entities in financial difficulties’ below.
4.22 Disclosure must be made even if it is contrary to contractual commitments
A listed entity must comply with its disclosure obligations under Listing Rule 3.1 and section 674, even where it is
party to a confidentiality or non-disclosure agreement that might otherwise require it to keep information
confidential.122
Generally speaking, any listed entity entering into a confidentiality or non-disclosure agreement should insist upon
an express carve-out for the disclosure of information that is required by law or under the rules of a stock
exchange so as not to create a conflict with its disclosure obligations under section 674 and Listing Rule 3.1.

119

Listing Rule 15.2A. If the preparation of an English translation is likely to take some time, to meet the requirement to disclose
information immediately, the entity should lodge the original foreign language version with a short summary in English of the material
contents of the document and then lodge the translation as soon as it reasonably can thereafter.
120 See ‘5.7 Trade secrets’ on page 34.
121 Guidance Note 31 Reporting on Mining Activities and Guidance Note 32 Reporting on Oil & Gas Activities have further guidance on
the reporting of commercially sensitive information in announcements relating to mining and oil and gas activities.
122 See ASIC Media Release 08-149 (enforceable undertaking accepted from a listed entity to review its continuous disclosure
compliance procedures, among other reasons, because it had delayed an announcement of market sensitive information for 6 days while it
sought consent from the counterparty to a confidentiality agreement).
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However, even if such an express carve-out is not included, it is highly likely that one will be implied in any event,
on the basis that a commercial contract cannot require a party to act in a manner contrary to the general law.123
It should be noted that the ASX Listing Rules are contractually binding on, and are enforceable against, a listed
entity under both the Corporations Act and the general law.124 A party to a confidentiality or non-disclosure
agreement who seeks to enforce it against a listed entity in an attempt to prevent the entity from disclosing
information it is required to disclose under Listing Rule 3.1 may have difficulty doing so, since that would interfere
with the contractual relations between the entity and ASX. It should also consider its potential liability under
section 674(2A) and 1317HA (as someone who has procured, and therefore been “involved in”, a breach of
section 674(2) by the entity) should it succeed in that endeavour.125
4.23 Suspended entities
Entities whose securities have been suspended from trading continue to be subject to the Listing Rules, including
their continuous disclosure obligations under Listing Rule 3.1.126
Where an entity has been suspended from quotation under Listing Rule 17.3.1127 or 17.5128 for breaching an ASX
Listing Rule, ASX will expect the entity to make an immediate announcement to the market to that effect,
explaining the reason for the breach and when the entity expects to be in a position to rectify the breach so that
trading in its securities can resume.
Where an entity has been suspended from quotation for any other reason, ASX will expect the entity to make an
immediate announcement to the market to that effect, explaining the reason for the suspension and when the
entity expects trading in its securities to resume.
Where an entity is subject to a longer-term suspension (eg, as a result of an administration or liquidation), ASX
recommends that it implement a system of periodic (at least quarterly) disclosures to ensure that the market and
its security holders are provided with regular updates as to its status and, in particular, the plans it may have for
trading in its securities to resume and its progress in implementing those plans.
An entity that fails voluntarily to make such disclosures at least quarterly may be required by ASX to provide such
information to ASX for release to the market.129

5.

Listing Rule 3.1A – the exceptions to immediate disclosure

5.1

General

Listing Rule 3.1A sets out exceptions to the requirement to make immediate disclosure of market sensitive
information under Listing Rule 3.1. These exceptions seek to balance the legitimate commercial interests of listed
entities and their security holders with the legitimate expectations of investors and regulators concerning the
timely release of market sensitive information. They also seek to ensure that information is not disclosed
prematurely when, rather than inform the market, it could misinform or mislead the market.

123

See Smorgon v Australian and New Zealand Banking Group Ltd (1976) 134 CLR 475, at 488-9 and Parry-Jones v Law Society [1969]
1 Ch 1, at 6-7. See also the comments of Santow J in Cultus Petroleum v OMV Australia [1999] NSWSC 422, at paragraph 73 (confirming
that the statutory obligation to disclose material information in a bidder’s statement would override a contractual obligation in a
confidentiality agreement to keep that information confidential).
124 Sections 793B and 793C. See also clause 5 of Appendices 1A and 1B of the Listing Rules.
125 See notes 285 and 286 and accompanying text.
126 Listing Rule 18.6.
127 That is, where the entity is unable or unwilling to comply with, or has broken, a Listing Rule.
128 That is, where the entity has failed to lodge with ASX a document required by Listing Rules 4.2A, 4.3A, 4.4A, 4.5, 4.7B, 5.1, 5.2, 5.3,
5.4 or 5.5 or the annual report required under Listing Rule 4.7.
129 Under Listing Rule 18.7 or 18.8.
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Unless the requirements in all three of Listing Rules 3.1A.1, 3.1A.2 and 3.1A.3 are satisfied in respect of
particular market sensitive information, Listing Rule 3.1A does not apply and the entity must disclose the
information immediately under Listing Rule 3.1.
If the requirements in all three of Listing Rules 3.1A.1, 3.1A.2 and 3.1A.3 are initially satisfied in respect of
particular market sensitive information but any one of them ceases to be satisfied thereafter,130 Listing Rule 3.1A
ceases to apply at that point and the entity must then disclose the information immediately under Listing Rule 3.1.
5.2

Listing Rule 3.1A.1 – the categories of information excluded

The first requirement for Listing Rule 3.1A to apply is that the information must fall within one of the categories
mentioned below:
•

it would be a breach of a law to disclose the information;

•

the information concerns an incomplete proposal or negotiation;

•

the information comprises matters of supposition or is insufficiently definite to warrant disclosure;

•

the information is generated for the internal management purposes of the entity; or

•

the information is a trade secret.

Information may fall within more than one of these categories. For example, embryonic thinking that a listed entity
may do about a potential transaction it is interested in pursuing may qualify both as an incomplete proposal and
as a matter that is insufficiently definite to warrant disclosure.
5.3

Breach of law to disclose

This category of information is excluded from disclosure because it would clearly be inappropriate and potentially
harmful to a listed entity and its security holders to force it to disclose information if it is subject to a law
prohibiting it from doing so.
To fall within this category, the disclosure of the relevant information must breach a specific statute, regulation,
rule, administrative order or court order binding on the listed entity.
The fact that information may be subject to a confidentiality agreement or to duties of confidentiality under the
general law, such that its disclosure might give rise to a legal action for damages or for injunctive or other relief, is
not sufficient to attract this category.
5.4

Incomplete proposals or negotiations

This category of information is excluded from disclosure131 because of the prejudice it could cause to a listed
entity and its security holders if it was effectively required to develop its corporate proposals and conduct its
commercial negotiations in public. It is also excluded because of the propensity of markets to overreact in the
short term to information that a listed entity may be contemplating a market sensitive transaction, even where the
likelihood of the transaction proceeding is low or unclear.
The word “incomplete” in this rule qualifies both “proposal” and “negotiation”.

130 For example, because previously incomplete negotiations (as referred to in the second bullet point of Listing Rule 3.1A.1) are
completed or because the information has ceased to be confidential (as referred to in Listing Rule 3.1A.2).
131 The fact that this type of information may not be required to be disclosed under Listing Rule 3.1A does not prevent a listed entity from
voluntarily disclosing it, should it consider it to be in its interests to do so. However, an entity which chooses to announce such information
needs to take care that its announcement is not misleading. The announcement should make it absolutely clear that the relevant proposal
is, or negotiations are, incomplete and ensure that readers are not misled as to the likelihood of the proposal coming to fruition or the
negotiations being successfully concluded. Further, by voluntarily disclosing the existence of the proposal or negotiations, the entity may
come under an obligation to update the market on any material developments as they arise.
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A proposal is a course of action put forward for adoption. It may be unilateral (eg, a proposal to declare a
dividend) or it may be multi-lateral (eg, a proposal to or from another party to enter into a transaction). Where it is
multi-lateral, it will often lead to negotiations about the proposal with a view to the parties entering into an
agreement to give effect to it.
A proposal involving a listed entity is incomplete unless and until the entity has adopted it and is committed to
proceeding with it. Negotiations are incomplete unless and until they result in a legally binding agreement or the
entity is otherwise committed to proceeding with the transaction being negotiated.132
Hence, all other things being equal:
•

Where a unilateral proposal requires the approval of the board of directors of a listed entity, and nothing
more, for the entity to be committed to it (such as a proposal to declare a dividend133), it will be complete
when the board formally approves the proposal and resolves to proceed with it, and not beforehand. If the
proposal is market sensitive, it will need to be announced immediately after the board resolves to proceed
with it.134

•

Where a unilateral proposal requires additional steps to be taken over and above the approval of the
board of directors of a listed entity for the entity to be committed to it (such as a unilateral proposal135 to
make a takeover bid, which requires a bidder’s statement and, in the case of an off market bid an offer
document, to be lodged with ASIC136), it will be complete only when those steps have been taken, and not
beforehand. If the proposal is market sensitive, it will need to be announced immediately after those steps
have been completed.

•

Where a listed entity is negotiating a transaction with another party or parties, those negotiations will be
complete only when the parties enter into an agreement to implement or give effect to the transaction,137
and not beforehand.138 If the transaction is market sensitive, it will need to be announced immediately after
the agreement has been entered into.

Generally speaking, an agreement is not legally binding until it is signed or formally adopted in some other way.
Until that point, any party is free to walk away from the agreement or to re-open negotiations. This fact does
afford a degree of flexibility to a listed entity, in terms of when it chooses to sign a market sensitive agreement
and to make an announcement about it.

132 The reference to an entity otherwise being committed to proceeding with a transaction is intended to capture those situations where an
entity may become legally bound to proceed with a transaction without having signed a legally binding agreement (eg, through the
principles of estoppel). It is also intended to capture those situations where an entity enters into an arrangement or understanding
committing itself to proceed with a transaction without having signed a legally binding agreement. Once the entity is so committed, the
transaction is no longer an incomplete proposal or the subject of incomplete negotiations.
133 Note that a decision by an entity to declare, or not to declare, a dividend or other distribution must be immediately notified to ASX
under Listing Rule 3.21, regardless of whether it will have a material effect on the price or value of its securities.
134 In applying this guidance, a listed entity needs to differentiate carefully between those situations where board approval is required for
the entity to be committed to proceeding with a market sensitive proposal and those situations where an entity is in fact already committed
to a market sensitive proposal and is simply having that decision noted by the board. The former will not generally need to be announced
until after the board has approved the proposal. The latter will need to be announced when the entity is committed to proceeding with the
proposal, since the proposal will no longer be incomplete and the exception to immediate disclosure in Listing Rule 3.1A will cease to apply
at that point.
135 Note that a bilateral proposal to make a friendly takeover bid will generally need to be disclosed as soon as the parties have entered
into an agreement to proceed with the takeover bid and this will usually be earlier than the lodgement of the acquirer’s bidder’s statement
with ASIC.
136 See sections 632 – 635. An entity may also become committed to making a takeover bid by publicly announcing its intention to make
the bid (see section 631).
137 An agreement that is entered into to facilitate a negotiation about a transaction (eg, a confidentiality agreement or an exclusivity
agreement), rather than to implement or give effect to a transaction, would not be expected to be disclosed, provided the requirements in
Listing Rules 3.1A.2 and 3.1A.3 continue to be satisfied.
138 This assumes that the entity has not otherwise committed itself to proceeding with the transaction before the agreement is signed: see
note 132 above and accompanying text.
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It is perfectly acceptable for a listed entity to arrange the signing of, and an announcement about, a market
sensitive agreement at a convenient time before licensed securities markets have opened or after the licensed
securities markets have closed. In fact, ASX would encourage listed entities to consider doing this to avoid
disrupting the normal course of trading on licensed markets.139
It is not acceptable, however, for a listed entity to commit itself to an agreement (eg, by “hand shake” or side
letter) but to delay signing in an attempt to delay its disclosure. As soon as an agreement is legally binding on a
listed entity or it is otherwise committed to proceeding with the transaction in question, the proposal inherent in
that agreement and the negotiations about it are completed and this exception no longer applies.
It should be noted that the fact that an agreement to implement or give effect to a market sensitive transaction
may be subject to conditions precedent to it becoming legally binding,140 or conditions subsequent that must be
satisfied before the transaction proceeds to completion, does not alter the fact that it will usually need to be
disclosed at the point of signing. At that point, it is no longer an incomplete proposal or negotiation and so this
exception will no longer apply.
5.5

Matters of supposition or that are insufficiently definite to warrant disclosure

This category of information is excluded from disclosure141 because of its propensity to misinform or mislead the
market.
The term “supposition” refers to something which is assumed or believed without knowledge or proof.
Information about a matter will be “insufficiently definite to warrant disclosure” if:
•

the information is so vague, embryonic or imprecise;

•

the veracity of the information is so open to doubt; or

•

the likelihood of the matter occurring, or its impact if it does occur, is so uncertain,

that a reasonable person would not expect it to be disclosed to the market. In some cases, information in this
category may be so uncertain or indefinite that it is not in fact market sensitive and therefore not required to be
disclosed under Listing Rule 3.1, regardless of whether it falls within the carve-outs from disclosure in Listing
Rule 3.1A.
The situation identified in the last bullet point above needs to be differentiated from the situation where an entity is
aware of information about a known event or circumstance and also aware that the event or circumstance will
have a material effect on the price or value of its securities, but where it may take time for the entity to put a figure
or estimate on the financial impact of the event or circumstance.142 Listing Rule 3.1 will generally require such
139

Albeit with the caveat that the entity remains at risk of the other party or parties walking away or re-opening negotiations unless and
until the agreement is signed.
Entities that have reached substantive agreement on the terms of a material transaction but which have not yet signed legally binding
documentation should be especially vigilant in monitoring the market and the media for signs that information about the transaction may
have leaked and be prepared to make an immediate announcement about the transaction should that occur (see the text accompanying
notes 146and 147).
140 For the avoidance of doubt, this includes, but it not limited to, a condition precedent requiring approval by the board of directors of one
or more of the parties to the agreement before it is legally binding.
141 Again, the fact that this type of information may not be required to be disclosed under Listing Rule 3.1A does not prevent a listed entity
from voluntarily disclosing it, should it consider it to be in its interests to do so. However, an entity which chooses to announce such
information needs to take care that its announcement is not misleading. The announcement should make it absolutely clear that it is a
matter of supposition and/or not definite and ensure that readers are not misled as to the likelihood of that changing.
142 This latter situation in turn needs to be differentiated from the situation where the initial information an entity receives about an event
or circumstance is incomplete and the entity needs to await further, more complete, information, or to make further enquiries or obtain
expert advice, in order to be able to reasonably form a view on whether or not it is market sensitive. As indicated above in ‘4.4 When does
an entity become aware of information?’ on page 12, in such a case, the entity will only become aware of information that needs to be
disclosed under Listing Rule 3.1 when the entity has come into possession of sufficient information about the event or circumstance in
order to be able to appreciate its market sensitivity.
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information to be disclosed immediately and it is not appropriate for the entity to delay announcing the information
just because it is not in a position to state the financial impact of the event or circumstance in its announcement.
Example G in Annexure A illustrates the point.
If a listed entity is not in a position to disclose to the market the financial impact of information that it knows to be
market sensitive, the appropriate course is for it to announce whatever information is in its possession
immediately but to signal that it will make a further announcement when it has had the opportunity to assess the
financial impact of the information. If the entity is concerned that releasing information without disclosing its
financial impact could lead to a false market in its securities, it should raise that concern with ASX and discuss
whether it would be appropriate to request a trading halt or, in an exceptional case, a voluntary suspension to
afford it the time it needs to assess the financial impact of the information and to make a more complete
announcement to the market.
5.6

Information generated for the internal management purposes of the entity

This category of information is excluded from disclosure because of the prejudice it could cause to a listed entity
and its security holders, as well as the administrative burden it would create, if it was required to disclose
information generated for internal management purposes.
To fall within this category, the information must have been “generated for the internal management purposes of
the entity”. The expression “entity” here is to be read in a commercial rather than a legal sense.143 It includes not
only information generated for the internal management purposes of the listed entity itself, but also for the internal
management purposes of any child entity or other entity in which the listed entity may have an economic interest.
Information does not have to be generated internally to fall within this category. Information generated externally
(eg, by an adviser or consultant) may fall within this category provided it is going to be used for the internal
management purposes of the entity (eg, to help inform a management decision).
Management documents such as budgets, forecasts, management accounts, business plans, strategic plans,
contingency plans, decision papers, minutes of management meetings and the like clearly fall within this
category, as do board papers and board minutes. Professional advice (eg, from lawyers, accountants and
financial advisers) will also usually fall within this category.
However, for the avoidance of doubt, the mere fact that information may happen to be mentioned in a document
generated for internal management purposes does not mean that the information itself falls within this category.
Management documents often include information about potentially market sensitive events or circumstances,
where those events or circumstances (as distinct from the document that refers to them) could not fairly be
described as being information generated for internal management purposes. Information about such events or
circumstances is not protected from disclosure by this category.
5.7

Trade secrets

This category of information is excluded from disclosure because of the proprietary nature of the information in
question and the prejudice it could cause to a listed entity and its security holders if it was required to disclose it.
It is also excluded because requiring a trade secret to be disclosed on the basis that it is needed to understand
the value of the entity’s securities, when the very value of those securities is dependent on the matter remaining
secret, would lead to a perverse outcome.
The term “trade secret” refers to something which has economic value to a business because it is not generally
known or easily discoverable by observation and for which efforts have been made to maintain secrecy. This may
include a formula, recipe, device, program, method, technique or process. It may also include a compilation of
information, such as a client list or database.
Often trade secrets will be protected by copyright or give rise to rights in equity that are capable of being
protected by an action for breach of confidence. In some jurisdictions they may also be protected by statute.
143

See Listing Rule 19.2.
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5.8

Listing Rule 3.1A.2 – the requirement for information to be confidential

The second requirement for Listing Rule 3.1A to apply has two components: (1) the information must be
confidential; and (2) ASX has not formed the view that the information has ceased to be confidential.
The word “confidential” in Listing Rule 3.1A.2 means “secret”. Thus, information will be confidential for the
purposes of that rule if:
•

it is known to only a limited number of people;

•

the people who know the information understand that it is to be treated in confidence and only to be used
for permitted purposes; and

•

those people abide by that understanding.144

Whether information has the quality of being confidential is a question of fact, not one of the intention or desire of
the listed entity. Accordingly, even though an entity may consider information to be confidential and its disclosure
to be a breach of confidence, if it is in fact disclosed by those who know it, then it is no longer a secret and it
ceases to be confidential information for the purposes of this rule.
It is therefore incumbent on a listed entity which wishes to rely on the carve-out from disclosure in Listing
Rule 3.1A to ensure that it has in place suitable and effective arrangements to preserve confidentiality. Guidance
on the steps that can be taken in this regard can be found in the joint publication by Chartered Secretaries
Australia and the Australasian Investor Relations Association entitled Handling confidential, price-sensitive
information: Principles of good practice.145
Even with strong confidentiality safeguards, it is important to recognise that the more people who know
information, the greater the risk that it will cease to be confidential. So, for example, if a party proposing to
acquire a business wants, as part of its due diligence, to make enquiries of employees, customers or suppliers, or
a party proposing to undertake an issue of securities wants to take soundings from brokers and potential
investors, it and the other parties involved in the transaction need to be prepared for the chance that information
about the transaction will not be kept in confidence.
An entity which is relying on Listing Rule 3.1A not to disclose information about a market sensitive transaction it is
negotiating should as a matter of course be monitoring, either itself or through its advisers:
•

the market price of its securities and of the securities of any other listed entity involved in the transaction;

•

major national and local newspapers;

•

if it or its advisers have access to them, major news wire services such as Reuters and Bloomberg;

•

any investor blogs, chat-sites or other social media it is aware of that regularly post comments about the
entity;146 and

•

enquiries from analysts or journalists,

144 Hence, information can be disclosed by a listed entity to its employees (who have a duty to their employer under the general law to
maintain confidences), advisers (who have a duty to their clients under the general law to maintain confidences), bankers (who have a duty
to their customers under the general law to keep information about their financial affairs confidential), and to regulators (who generally
have statutory duties to maintain confidences) without it losing confidentiality, provided in each case the recipient of the information in fact
treats it in confidence. It can also be disclosed to someone who has entered into a confidentiality agreement or is subject to a duty of
confidence in equity without it losing confidentiality, provided again in each case the recipient of the information in fact treats it in
confidence.
145 Available online at: http://www.csaust.com/knowledge-resources/good-governance-guides.aspx?categoryid=8031.
146 See note 63 above.
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for signs that information about the transaction may no longer be confidential and have a draft letter to ASX
requesting a trading halt and a draft announcement about the negotiations ready to send to ASX to cater for that
eventuality.147 The closer the transaction gets to being concluded, the higher the risk of leaks and the more
diligent that monitoring should be.
In relation to the second component of Listing Rule 3.1A.2, ASX may form the view that information about a
matter involving a listed entity has ceased to be confidential if there is:
•

a reasonably specific and reasonably accurate148 media or analyst report about the matter;

•

a reasonably specific and reasonably accurate149 rumour known to be circulating the market about the
matter; or

•

a sudden and significant movement in the market price or traded volumes of the entity’s securities that
cannot be explained by other events or circumstances.

Each of these is an indication that the matter is no longer confidential and therefore Listing Rule 3.1A.2 no longer
applies.
In the case of the first two bullet points immediately above, ASX will have regard to the degree of specificity in the
media or analyst report or market rumour in assessing the extent to which there has been a loss of confidentiality.
For example, if the report/rumour simply refers to a listed entity being about to enter into a particular transaction
with another party without including any of the transaction details, ASX will generally only require the entity to
disclose the fact that it is in negotiations with that party concerning that transaction, without disclosing any of the
details under negotiation. If the report/rumour includes some specific and accurate transaction details, ASX will
generally expect the entity to confirm those details. If it includes some inaccurate transaction details, the
response required will depend on the circumstances – in some cases, it may be appropriate to correct those
details, while in others it may be appropriate simply to indicate that they are inaccurate or that they are still under
negotiation.
In relation to the third bullet point immediately above, ASX occasionally finds a listed entity or its advisors wanting
to debate whether a sudden and significant movement in the market price or traded volumes of its securities can
fairly be attributed to information about a particular matter ceasing to be confidential. ASX considers any such
debate to be misplaced.150 If an entity advises ASX that there is market sensitive information that has not been
disclosed in reliance on Listing Rule 3.1A (as it must when it is asked that question by ASX151) and it is not able to
point to any other event or circumstance which explains the movement in the market price or traded volumes of
its securities, ASX has no choice but to assume that the information in question has become known to some of
those trading in the market and therefore is no longer confidential.152 Upon the entity being advised by ASX that it

147

See Example H1 in Annexure A.
A media or analyst report that is wholly or partially inaccurate may give rise to a requirement to disclose information under Listing
Rule 3.1B: see ‘6.4 Responding to comment or speculation in media or analyst reports and market rumours’ on page 39
149 See note 148 above.
150 In cases where there is a sudden and significant movement in the market price or traded volumes of an entity’s securities which
cannot be explained by other events or circumstances apart from a possible leakage of market sensitive information, ASX will generally
take the view that a reasonable person would expect that information to be disclosed and therefore Listing Rule 3.1A.3 is no longer
satisfied. It may also form the view that the movement in the market price or traded volumes of the entity’s securities is evidence of a false
market in those securities and require the release of that information under Listing Rule 3.1B.
151 See notes 171 and 221 and accompanying text.
152 This is in line with the approach taken by regulators and exchanges in other markets. The appropriateness of this approach has been
confirmed by European courts: see Super de Boer, Utrecht District Court, 30 March 2011, LJN BP9796, holding that substantial increases
in trading volumes in the shares in Super de Boer at a time when it was negotiating a takeover bid from Jumbo was sufficient to indicate
that information about the takeover bid was no longer confidential and therefore should have been disclosed to the market.
148

ASX Listing Rules
1 January 2014

Guidance Note 8

Page 36

ASX LISTING RULES
Guidance Note 8

is of the view that the information has ceased to be confidential, Listing Rule 3.1A will no longer apply and the
entity will then be obliged to make an immediate announcement about the information under Listing Rule 3.1.153
The processes ASX generally follows in these situations are explained under ‘6.4 Responding to comment or
speculation in media or analyst reports and market rumours’ and ‘8.2 The action ASX takes when it detects
abnormal trading’ below.154
5.9

Listing Rule 3.1A.3 – the reasonable person test

The third requirement for Listing Rule 3.1A to apply is that a reasonable person would not expect the information
to be disclosed.
The reasonable person test is an objective one. It is to be judged from the perspective of an independent and
judicious bystander and not from the perspective of someone whose interests are aligned with the listed entity or
with the investment community.155
As a general rule, information that falls within the prescribed categories in Listing Rule 3.1A.1 and that meets the
confidentiality requirements in Listing Rule 3.1A.2 will also satisfy the reasonable person test in Listing
Rule 3.1A.3. The very reason why the categories in Listing Rule 3.1A.1 are prescribed is because they reflect a
value judgment on the part of ASX that a reasonable person would not expect that type of information to be
disclosed, at least while it remains confidential.
Consequently, the reasonable person test in Listing Rule 3.1A.3 has a very narrow field of operation. It will only
be tripped if there is something in the surrounding circumstances sufficient to displace the general rule described
above. Two prime examples would be:
•

where an entity has “cherry-picked” its disclosures, disclosing “good” information of a particular type that is
likely to have a positive effect on the price or value of its securities but then declining to disclose “bad”
information of the same type that is likely to a negative effect on the price or value of its securities, on the
pretence156 that it is not market sensitive or protected from disclosure by Listing Rule 3.1A – Example H5
in Annexure A is an illustration; or

•

where the information needs to be disclosed in order to prevent an announcement of other information
under Listing Rule 3.1 from being misleading or deceptive.157

153 A sudden and significant movement in the market price or traded volumes of an entity’s securities may also be evidence of a false
market in those securities. In such a case, under Listing Rule 3.1B, ASX may require the entity to release whatever information it asks for
the correct or prevent the false market.
Note that one of the unavoidable consequences of information leaking about a confidential market sensitive transaction and causing a
sudden and significant movement in the market price or traded volumes of a listed entity’s securities is that if the entity happens to be
negotiating two (or more) confidential market sensitive transactions at the time and it is not able to identify which particular transaction has
leaked, it may have to disclose both (or all) of those transactions. The disclosure that will be required will depend on the circumstances. In
some cases, it may be sufficient for the entity to make an announcement that it is negotiating a number of market sensitive transactions
and that a further announcement will be made to the market if and when any of those negotiations are successfully concluded. In others, it
may be necessary for the entity to make a more detailed announcement about the transactions being negotiated.
154 See pages 39 and 50 respectively.
155 Listing Rule 3.1A.3 notably uses the term “reasonable person”, rather than “reasonable entity” or “reasonable investor”. See also
McLure JA in Jubilee Mines NL v Riley, note 15 above, at paragraph 160: “the hypothetical reasonable person in [the predecessor to
Listing Rule 3.1A.3] … in my view is an objective outsider”.
156 The use of the word “pretence” here is quite intentional. In many cases of “cherry-picking”, the information in question is market
sensitive under Listing Rule 3.1 and falls outside the categories of information protected by Listing Rule 3.1A.1. The information therefore
needs to be disclosed immediately, whether or not the “reasonable person” test in Listing Rule 3.1A.3 is satisfied,
157 See for example GPG (Australia Trading) Pty Ltd v GIO Australia Holdings Ltd [2001] FCA 1761, where it was assumed (without
deciding) that a heavily qualified actuarial report which predicted that the defendant would make larger than expected reinsurance losses,
by itself, was insufficiently definite to warrant disclosure under Listing Rule 3.1. However, when the defendant and its major shareholder
announced a scheme a few days later to acquire the shares held by minority shareholders for a cash payment plus a contingent debt
instrument tied to the value of the reinsurance business, the report should have been disclosed then.
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The reasonable person test also performs two subsidiary purposes: it reinforces the fact that Listing Rule 3.1A
does not operate to protect information from disclosure if it has ceased to be confidential or if it is required to
correct or prevent a false market. In the former case, this is because a reasonable person would expect that once
information has become known to, and is being traded on by, some in the market (as evidenced, for example, by
a sudden and significant movement in the market price or traded volumes of an entity’s securities), that
information should be disclosed immediately to the whole market. In the latter case, this is because a reasonable
person would expect a listed entity, acting responsibly, to immediately disclose any information necessary to
correct or prevent a false market in its securities.
ASX is aware that some listed entities and their advisers have taken the view that the reasonable person test may
have a broader operation than ASX has suggested above and require the disclosure of information that is of a
particular type or quality.158 ASX does not agree. The issue of whether information is of a type or quality that is
protected from immediate disclosure under Listing Rule 3.1A is answered by whether it falls within or outside the
prescribed categories in Listing Rule 3.1A.1. If it falls within those categories, it will only require immediate
disclosure if it does not meet the confidentiality requirements in Listing Rule 3.1A.2 or if there is something in the
surrounding circumstances sufficient to displace the general rule described above.
For the avoidance of doubt, here are some specific examples of information that ASX considers a reasonable
person would not expect to be disclosed under Listing Rule 3.1A.3:
•

Confidential information that an entity is planning to make a unilateral takeover bid for another entity.
Premature disclosure of that information could jeopardise the transaction, which in turn could prejudice the
interests of the entity and investors in both the entity and the target. A reasonable person would not expect
this information to be disclosed until the bidding entity formally launches its takeover bid for the target.

•

Confidential information that an entity has received an offer from another entity to enter into a control
transaction. Again, premature disclosure of that information could jeopardise the transaction, which in turn
could prejudice the interests of the entity and investors in the entity. A reasonable person would not expect
this information to be disclosed until any negotiations entered into concerning the transaction are
successfully concluded.159

•

Confidential legal advice concerning litigation in which the entity is or could be involved. The disclosure of
that information could result in a loss of legal professional privilege in the advice, prejudice the legal
position of the entity and, because of that, prejudice both the entity and investors in the entity.

5.10 Entities in financial difficulties
The fact that information may have a materially negative impact on the price or value of an entity’s securities does
not mean that a reasonable person would not expect the information to be disclosed. Quite the contrary, in many
cases, this is precisely the type of information that a reasonable person would expect to be disclosed.160
ASX recognises that for a listed entity in financial difficulties, the requirement to disclose materially negative
market sensitive information immediately can be an impediment to completing a financial restructure or
reorganisation necessary for its survival. However, the proper course for the entity in such a situation is not to
disregard its continuous disclosure obligations but instead to approach ASX to discuss the possibility of a trading
halt or, if the situation is unlikely to resolve itself within two trading days,161 a voluntary suspension.
As indicated in ASX Guidance Note 16 Trading Halts and Voluntary Suspensions, in certain exceptional
circumstances, ASX may agree to suspend quotation of a listed entity’s securities (or maintain an existing
158

See notes 252 and 255 below.
See also ‘Example B – control transaction’ on page 58.
160 Many of the class actions against listed entities alleging a breach of Listing Rule 3.1 and section 674 have involved security holders
who purchased securities in the entity when adverse information having a negative effect on the value of its securities was alleged to have
been withheld from the market.
161 The maximum period for which a trading halt may be granted: see note 59 above.
159
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suspension) notwithstanding that the entity may be in a position to make an announcement about its progress in
an incomplete proposal or negotiation that reasonably informs the market as to the current status of the proposal
or negotiation. The circumstances in which ASX will consider agreeing to this course of action will generally be
limited to situations in which the entity is reasonably of the view, and ASX is satisfied, that continued trading in its
securities is likely to be materially prejudicial to the entity’s ability to successfully complete a complex transaction
that is, or a series of interdependent transactions that are, critical to the entity’s continued financial viability.
In such a case, ASX will require the entity to provide the disclosure required under Listing Rule 17.2, including
setting out its reasons for the suspension (or continued suspension) and a proposed timetable for reinstatement
of trading, and for that information to be released to the market.
ASX is unlikely to agree to such a request if a reasonable timeframe for completion of the proposal or negotiation
cannot be reliably estimated.
Entities in this situation should also have regard to the guidance above under ‘4.23 Suspended entities’.

6.

Listing Rule 3.1B – correcting or preventing false markets

6.1

What is a “false market”?

The term “false market” refers to a situation where there is material misinformation or materially incomplete
information in the market which is compromising proper price discovery. This may arise, for example, where:
•

a listed entity has made a false or misleading announcement;

•

there is other false or misleading information, including a false rumour, circulating in the market; or

•

a segment of the market is trading on the basis of market sensitive information that is not available to the
market as a whole.

6.2

ASX’s powers to correct or prevent a false market

Under Listing Rule 3.1B, if ASX considers that there is or is likely to be a false market in an entity’s securities, it
may require the entity to give ASX any information it asks for to correct or prevent the false market.
To correct or prevent a false market, ASX may require an entity to disclose market sensitive information, even if
the entity considers that the information falls within Listing Rule 3.1A and therefore does not require immediate
disclosure under Listing Rule 3.1.162 It may also require an entity to disclose information that of itself is not market
sensitive and therefore not required to be disclosed under Listing Rule 3.1 (eg, to correct a false rumour that the
entity is about to enter into a market sensitive transaction when it is not).
If ASX has a concern that there is, or is likely to be, a false market in an entity’s securities, it will usually try to
contact the person the entity has appointed under Listing Rule 12.6 to be responsible for communications with
ASX on Listing Rule matters to discuss the situation and the steps that could be taken to correct or prevent the
false market. This may include the entity making an announcement to correct any misinformation in the market. It
may also include the entity requesting a trading halt163 to stop trading in its securities on licensed markets in
Australia until the market is properly informed.

162

Although, in most instances where ASX requires market sensitive information to be disclosed to correct or prevent a false market, ASX
will likely have taken the view that the information is no longer confidential and/or that a reasonable person would expect the information to
be disclosed in the circumstances, and therefore the information no longer falls within Listing Rule 3.1A.
163 Under Listing Rule 17.1, a trading halt can only be granted at the request of a listed entity.
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If ASX is not able to contact the entity’s nominated representative under Listing Rule 12.6 or the entity does not
co-operate with ASX in making an announcement or requesting a trading halt, ASX will generally be left with little
option but to suspend trading in its securities to prevent a false market from happening.164
6.3

What form should a disclosure under Listing Rule 3.1B take?

A disclosure under Listing Rule 3.1B must be in writing165 and given to the ASX Market Announcements office for
release to the market.166 If the announcement includes market sensitive information, ASX will treat the disclosure
in the same manner as an announcement under Listing Rule 3.1.167
6.4

Responding to comment or speculation in media or analyst reports and market rumours

Issues often arise under Listing Rule 3.1B in the context of reports in the media (both conventional and online) or
from analysts commenting or speculating on a particular matter involving a listed entity (eg, that it is about to
enter into a material transaction or that it is in material financial difficulties). They can also arise in the context of
rumours circulating the market orally or via emails, blogs, bulletin boards, chat sites, FaceBook, Twitter or other
social media.168
On the one hand, if a report/rumour appears to contain or to be based on credible market sensitive information
about a listed entity but it is wholly or partially inaccurate, a failure by the entity to correct it could lead to a false
market in the entity’s securities. On the other hand, if the report/rumour is accurate, a failure by the entity to
confirm that fact could contribute to doubt about its veracity and that too could lead to a false market in the
entity’s securities. If the report has not been widely disseminated or the rumour is not widely known, it can also
raise issues about whether the segment of the market that is aware of the report/rumour is trading on the basis of
market sensitive information that is not available to the market as a whole.
ASX does not expect a listed entity to respond to every comment concerning it that appears in a media or analyst
report or every rumour about it circulating the market. In particular, where a report/rumour:
•

appears to be mere supposition or idle speculation; or

•

simply confirms a matter that is generally understood by the market (eg, because of previous
announcements or media or analyst commentary),

and, in either case, it does not appear to be having a material effect on the market price or traded volumes of the
entity’s securities, then ASX will not generally require the entity to respond to the report/rumour.
Where, however, a media or analyst report or market rumour appears to contain or to be based on credible
market sensitive information (whether that information is accurate or not) and:
•

there is a material change in the market price or traded volumes of the entity’s securities which appears to
be referrable to the report/rumour (in the sense that it is not readily explicable by any other event or
circumstance); or

•

if the market is not trading at the time but the report/rumour is of a character that when the market does
start trading, it is likely to have a material effect on the market price or traded volumes of the entity’s
securities,169

164 ASX may impose a suspension under Listing Rule 17.3.2 to prevent a disorderly or uninformed market. It may also impose a
suspension under Listing Rule 17.3.1 for a breach of Listing Rule 3.1B.
165 Listing Rule 19.10.
166 Listing Rule 15.2.1.
167 See ‘4.18 What steps does ASX take when it receives an announcement under Listing Rule 3.1?’ on page 27.
168 Rumours will often also be confirmed or commented upon in, and in some cases fuelled by, media or analyst reports.
169 As evidenced perhaps by orders queued in ASX’s central limit order book.
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ASX considers that the listed entity has a responsibility to the market to respond to the report in a timely manner.
If the entity does not do so voluntarily, ASX will consider exercising its power under Listing Rule 3.1B to require it
to do so.170
In saying this, ASX understands that many listed entities have a stated policy position of not commenting on
media speculation or market rumours. Absent a false market, that is a perfectly reasonable stance for them to
take. However, that policy must give way where there is, or is likely to be, a false market and ASX requires the
matter to be commented upon under Listing Rule 3.1B.
Where ASX has concerns that a media or analyst report or market rumour has caused, or is likely to cause, a
false market in an entity’s securities, it will usually endeavour to contact the person the entity has appointed under
Listing Rule 12.6 to be responsible for communications with ASX on Listing Rule matters to discuss the situation.
In those discussions, ASX will usually ask the person to confirm whether the report/rumour is accurate. When
asked this question, that person is expected to answer it frankly and honestly, even if he or she considers the
matter to be confidential and not something that otherwise requires formal disclosure to ASX under Listing
Rule 3.1A. A failure to do so will deny ASX the opportunity to assist the entity with its disclosure obligations when
that could be of benefit to the entity and to the market. Refusing to answer the question will also constitute a
breach of Listing Rules 18.7 and/or 18.8 entitling ASX to suspend trading in the entity’s securities under Listing
Rule 17.3.1, while answering it dishonestly may constitute a criminal offence under section 1309.171
Depending on the circumstances, if ASX is concerned that there is or is likely to be a false market in the entity’s
securities and the entity advises ASX that:
•

the report/rumour is wholly accurate, ASX may ask the entity to make a short announcement that confirms
the report/rumour or it may ask the entity to make a more detailed announcement about the matter under
Listing Rule 3.1;172

•

the report/rumour is only partially accurate, ASX may ask the entity to make an announcement that
corrects or clarifies the report/rumour or, again, it may ask the entity to make a more detailed
announcement about the matter under Listing Rule 3.1;173

•

the report/rumour is wholly inaccurate, ASX may ask the entity to make an announcement that denies the
report/rumour;174 or

•

it doesn’t know whether the report/rumour is accurate or not (which might be the case, for example, where
the report/rumour is speculating that the entity is about to be the subject of a hostile takeover bid and the
entity has not been approached by the putative bidder), ASX may ask the entity to make an
announcement that it has no knowledge of the matter and therefore can neither confirm nor deny the
report/rumour.175

170 As mentioned above, comment or speculation about a matter in a media or analyst report or market rumour may also be evidence that
it is no longer confidential and therefore the carve-out from disclosure in Listing Rule 3.1A no longer applies.
171 See ‘The statutory prohibitions against false or misleading disclosures’ on page 73.
172 A more detailed announcement may be required in this case, for example, because the report/rumour is reasonably specific and ASX
forms the view that the matter is no longer confidential, in which case, Listing Rule 3.1A.2 no longer applies and the entity is consequently
obliged to make an announcement about the matter under Listing Rule 3.1.
173 A more detailed announcement may be required in this case, for example, because the report/rumour is reasonably specific and, while
some of the details are partially inaccurate, overall it is sufficiently accurate for ASX to form the view that the matter is no longer
confidential and therefore Listing Rule 3.1A.2 no longer applies.
174 ASX would note that, in such a case, if the author of the report or the instigator of the rumour was intentionally spreading false or
misleading information about the entity, that may well breach any or all of sections 1041E, 1041F, 1041G and 1041H. If ASX has
reasonable grounds to suspect such a breach, it will refer the matter to ASIC under section 792B(2)(c).
175 The examples in paragraph 8A of ‘Example B – control transaction’, and paragraphs 9A and 9B of Example C – security issue’ in
Annexure A illustrate how ASX generally deals with media comment about market sensitive matters. The example in paragraph 8B of
‘Example B – control transaction’ in Annexure A illustrates how ASX generally deals with rumours about market sensitive matters.

ASX Listing Rules
1 January 2014

Guidance Note 8

Page 41

ASX LISTING RULES
Guidance Note 8

Where the entity advises ASX that it needs time to prepare such an announcement176 and the market is either
currently trading or will commence trading before the announcement is released, ASX will usually suggest that
the entity also request a trading halt.
ASX will take all the circumstances of each case into consideration in deciding whether or not a media or analyst
report or market rumour has caused, or is likely to cause, a false market in the entity’s securities and, if so, how
that should be corrected or prevented. In this regard, ASX is more likely to act under Listing Rule 3.1B where:
•

a report/rumour appears to include reasonably specific details about a matter or quotes or is attributed to
sources who might be knowledgeable about the matter, suggesting that it is more than just mere
supposition or idle speculation; and

•

where there has been a material change in the market price or traded volumes of the entity’s securities or,
if the market is not currently trading, in the opinion of ASX there is likely to be when trading commences,

than in cases where that is not so.177
If a report/rumour breaks while the market is not trading and it is unclear whether it is likely to cause a material
change in the market price or traded volumes of the entity’s securities, ASX may adopt a “wait and see” approach
before requiring the entity to respond.
6.5

Dealing proactively with potential false market situations

Where a listed entity becomes aware of a media or analyst report or market rumour that could lead to a false
market in its securities, ASX would encourage it to contact its ASX listings adviser immediately to discuss the
situation and not wait to receive an enquiry from ASX. In that way, ASX will be able to provide it with guidance on
whether there is or could be a false market, the scope of the announcement that it might make to address that
situation and whether it is appropriate for it to request a trading halt to prevent trading in its securities in the
meantime. It will also assist ASX in determining whether it would be appropriate to institute a halt to trading in the
entity’s securities under ASX Operating Rule 3301(a) once the announcement is made to allow the market time to
absorb and react to the announcement.178
Where a listed entity makes an announcement to prevent or correct a false market in its securities, it should make
that clear in the announcement so that investors understand the context for the announcement.

7.

Particular disclosure issues

7.1

Earnings guidance

Some entities have a practice of providing periodic earnings guidance to the market on the basis that investors
will find this information helpful in assessing the value of their securities.179 Some entities may also give “one-off”
earnings guidance in disclosure documents, such as prospectuses, PDSs, bidders’ statements, targets’
statements and scheme documents.
Without wishing in any way to discourage this practice, ASX would remind listed entities of the regulatory issues
that need to be considered when issuing earnings guidance.

176

For example, because it needs time to verify the accuracy or bona fides of the information in the report.
This applies even where the details, quotes or attributions in the report are inaccurate or have been fabricated. The accuracy or
otherwise of a report is largely irrelevant to the application of Listing Rule 3.1B. It is the likely impact of the report on the market for an
entity’s securities that matters.
178 See ‘4.18 What steps does ASX take when it receives an announcement under Listing Rule 3.1?’ on page 27.
179 Despite this, ASX does not consider that Listing Rule 3.1 requires an entity to provide earnings guidance to the market, save in
circumstances where its earnings for a reporting period will be materially different to market expectations: see the discussion on “earnings
surprises” below.
177
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As a forward looking statement, earnings guidance must have a reasonable basis in fact or else it will be deemed
to be misleading,180 with all the significant legal consequences that entails.181 For this reason, appropriate due
diligence needs to be applied to the preparation of earnings guidance. The underlying figures and assumptions182
should be carefully vetted and signed off at a suitably senior level before the guidance is released.
Since it is the directors who are ultimately responsible for confirming that an entity’s financial statements have
been prepared in accordance with applicable accounting standards and give a true and fair view of its financial
performance,183 it will also generally be appropriate for the guidance to be approved by the board before it is
released.
7.2

De facto earnings guidance

A listed entity which has a policy of not giving earnings guidance needs to be careful in its communications with
security holders, analysts and the press that it does not make statements that could be construed as de facto
earnings guidance. For example, a comment that the entity:
•

is “happy” or “comfortable” with, or expects its earnings to be “in line with”, analysts’ forecasts or
consensus estimates; or

•

expects its earnings to be in line with, or a particular percentage range above or below, the corresponding
prior period,

is de facto earnings guidance.
If ASX becomes aware of such a comment being made in a public forum or to an investor, analyst or journalist, it
may ask the entity to issue a statement to the market confirming the comment so that the whole market is
informed of the guidance it has given.184 In the case of comments about analysts’ forecasts or consensus
estimates, ASX may ask the entity to clarify in the statement which particular analysts’ forecasts are being
commented on, the range of those forecasts and, if the range is relatively wide, where within that range the entity
expects its earnings to fall.
7.3

Earnings surprises

All other things being equal, a listed entity’s earnings for a particular reporting period are not required to be
reported to the market until the due date for the release of that information under Chapter 4 of the Listing Rules.
However, for many listed entities, the market’s expectations of its earnings over the near term will often be a
material driver of the price or value of its securities. Those expectations may have been set by:
•

earnings guidance185 the entity has given to the market;

•

in the case of larger entities covered by sell-side analysts, the earnings forecasts of those analysts; or

180

See note 295 and accompanying text. See also ASIC Regulatory Guide 170 Prospective financial information and ASIC Media
Release 02-379 (enforceable undertaking accepted from a listed entity to review its continuous disclosure compliance procedures,
amongst other reasons, because the entity had published a potentially misleading revenue forecast for which it did not have a reasonable
basis).
181 See ‘The statutory prohibitions against false or misleading disclosures’ on page 73.
182 Listed entities should again note ASIC’s guidance that any material assumptions or qualifications that underpin forward looking
statements (such as an earnings forecast) in an announcement under Listing Rule 3.1 should be stated in the announcement: see
note 107 and accompanying text.
183 For entities established in Australia, see sections 295(4)(d) (annual financial reports) and 303(4)(d) (half-yearly financial reports).
184 Using its powers under Listing Rules 3.1B, 18.7 and/or 18.8.
185 References to “earnings guidance” should be read broadly as covering any type of guidance that an entity may give in relation to its
expected earnings for the current reporting period regardless of the particular measure used (eg, operating revenue, EBITDA, EBIT,
underlying profit before tax, underlying profit after tax, statutory profit after tax, or earnings per share).
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•

in the case of smaller entities not covered by sell-side analysts, the earnings results of the entity for the
prior corresponding reporting period.186

Those expectations may also have been set or modified by “outlook statements” included in a previous period’s
annual report or results announcement and by other disclosures the entity has made to the market over the
reporting period.187
If an entity becomes aware that its earnings for the current reporting period188 will differ materially (downwards or
upwards) from market expectations, it needs to consider carefully whether it has a legal obligation to notify the
market of that fact. This obligation may arise under Listing Rule 3.1 and section 674,189 if the difference is of such
magnitude that a reasonable person would expect it to have a material effect on the price or value of the entity’s
securities – referred to below as a “market sensitive earnings surprise”.190 Alternatively, in the case of an entity
which becomes aware that its earnings for a reporting period will differ materially from earnings guidance it has
published to the market, it may arise under section 1041H, because failing to inform the market that its published
guidance is no longer accurate could constitute misleading conduct on its part.191
This raises 5 important issues:
1.

How does an entity determine what the market is expecting its earnings for the current reporting
period to be?
ASX considers that the best and most appropriate base guide to use for these purposes is:
•

if an entity has published earnings guidance192 for the current period, that guidance;193

•

if an entity has not published earnings guidance for the current reporting period and it is covered by
sell-side analysts, the earnings forecasts of those analysts; and

186

This is because, in the absence of any earnings guidance from the entity itself or analysts’ forecasts to help set market expectations,
the entity’s most recent earnings results are the best guide to its future earnings.
187 For example, some entities release periodic (monthly or quarterly) production reports, sales reports or other statistics which may give
an early signal of a change in earnings. Some also give an update on outlook at their annual general meeting and/or at their half-yearly or
annual results announcement.
188 ASX uses the term “current reporting period” to mean the financial half year or year in respect of which the entity will next publish
financial reports. An entity will not generally publish its financial report until some weeks after the end of the relevant half year or year.
During those weeks, references to the current reporting period should be taken to mean the reporting period that has just passed.
The guidance in this section is limited to “earnings surprises” that arise in relation to the current reporting period. If an entity has published
a longer term forecast (eg, in a prospectus, PDS, bidder statement, target statement or scheme document), it may also have obligations to
make disclosures of any expected material variation in earnings compared to that forecast.
189 Note that ASX does not regard information that an entity’s earnings will differ materially from market expectations as falling within any
of the categories of information protected from immediate disclosure under Listing Rule 3.1A.1.
190 See ASIC Media Releases 06-124, 01-027 and 06-443, the first involving an infringement notice against, and the latter two an
enforceable undertaking by, a listed entity for not informing the market that its reported earnings would be materially lower than a profit
forecast it had previously provided to the market. See also ASIC Media Release 10-255AD, involving an infringement notice against, and
an enforceable undertaking by, a listed entity for not informing the market that its reported earnings for the first half would be materially
lower than for the corresponding previous half.
Again, it should be noted that the fact that a listed entity complies with an infringement notice is not to be taken as an admission of guilt or
liability (see section 1317DAF).
191 This will give rise to similar legal exposures as a misleading announcement: see ‘The statutory prohibitions against false or misleading
disclosures’ on page 73.
192 This includes earnings guidance the entity may have given because it expected its earnings for the current reporting period to differ
materially from market expectations (ie, guidance given in order to avoid an “earnings surprise”).
193 This applies even where the entity is covered by sell-side analysts and their earnings forecasts differ from the entity’s published
guidance. This is because the published guidance comes from the source that can reasonably be expected to have the best information
about the entity’s likely earnings for the current reporting period – the entity itself. Hence, ASX would only expect an entity which has
published earnings guidance to make an announcement to the market about an earnings surprise if its earnings were going to be
materially different from its published guidance. It would not expect an entity which has published earnings guidance which is still current to
make an announcement about an earnings surprise just because analysts were forecasting a different result.
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•

if an entity has not published earnings guidance for the current reporting period and it is not
covered by sell-side analysts, its earnings for the prior corresponding period.194

Each of these measures is only a guide to what the market is expecting. As mentioned previously, market
expectations can be set or modified by the disclosures the entity makes to the market over the reporting
period. For example, if an entity has published earnings guidance and a sudden and unexpected event
happens which will obviously have a material impact on its earnings, then upon the entity making an
announcement about that event, the market may well regard that guidance as no longer being current
(although it may expect the entity to publish updated guidance in due course). Similarly, if an entity which
has not given earnings guidance for the current reporting period and which is not covered by sell-side
analysts has included a positive outlook statement in its last annual report and its earnings for the current
period are higher than the earnings for the prior corresponding period, that may not come as a surprise at
all to the market.
In terms of using analyst forecasts for the current reporting period195 to measure market expectations,
there are a number approaches that an entity may legitimately use. Some entities may use the “consensus
estimate”196 as a central measure of analyst forecasts. They may obtain this from an information vendor or
they may calculate it for themselves. If they feel that the consensus estimate is being distorted by an
obvious outlier that is out of line with their own internal forecasts, they might also adjust the consensus
estimate to exclude that outlier. Other entities may not use consensus at all, but simply plot the various
analyst forecasts and if all or most of them are clustered within a reasonable range, treat that range as
representing the market’s view of their likely earnings.
2.

What is a material difference for these purposes?
This can be a difficult question to answer. Much will depend on the circumstances involved.
For these purposes, ASX would draw a distinction between a situation where an entity has published
earnings guidance for the current reporting period197 and one where it has not. In the former situation, the
fact that it expects its earnings to differ materially from its published guidance may raise disclosure issues
under both Listing Rule 3.1 and section 1041H. In the latter situation, the fact that it expects its earnings to
differ materially from market expectations will generally only raise disclosure issues under Listing Rule 3.1.
In either situation, a notification obligation will only arise under Listing Rule 3.1 if the earnings surprise is
market sensitive – that is, it of such a magnitude that a reasonable person would expect it to have a
material effect on the price or value of the entity’s securities. Assessing whether or not this is the case will
require a consideration of factors such as:
•

whether near term earnings is a material driver of the value of the entity’s securities;198

•

whether the difference is attributable to a non-cash item (such as a depreciation, amortisation or
impairment charge) that may not impact on underlying cash earnings;

•

whether the difference is a permanent one or is simply due to a timing issue (eg, a material
revenue or expense item that was expected to be booked in one reporting period is to be booked in
a different reporting period);

194

See note 186 above.
For the avoidance of doubt, while ASX considers that an entity which has not published earnings guidance for the current reporting
period and which is covered by sell-side analysts may have an obligation to notify the market if its earnings for the current period will differ
materially from the market expectations reflected in those forecasts, ASX does not take a similar view in relation to longer term analyst
forecasts (eg 2, 3 or 5 year forecasts). Such longer term forecasts are inherently uncertain.
196 For a discussion of some of the issues involved with consensus forecasts, see Australasian Investor Relations Association The what,
when and where of consensus estimates for listed entities in Australia (February 2010).
197 Again, this includes earnings guidance the entity may have given because it expected its earnings for the current period to differ
materially from market expectations (ie, guidance given in order to avoid an “earnings surprise”).
198 In some more speculative sectors, near term earnings may not be a material driver of the price or value of an entity’s securities.
195
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•

whether the difference is attributable to one-off or recurring factors;199 and

•

whether the relative outlook for the entity in coming financial periods is positive or negative.200

Given the many variables involved, ASX does not consider it appropriate to lay down any general rule of
thumb or percentage guidelines on when a difference in earnings compared to market expectations ought
to be considered to be market sensitive and therefore disclosed under Listing Rule 3.1. ASX would simply
repeat its suggestion previously that an officer of an entity who is faced with a decision on this issue ask
two questions:
(1)

“Would this information influence my decision to buy or sell securities in the entity at their current
market price?”

(2)

“Would I feel exposed to an action for insider trading if I were to buy or sell securities in the entity at
their current market price, knowing this information had not been disclosed to the market?”

If the answer to either question is “yes”, then that should be taken to be a cautionary indication that the
information may well be market sensitive and may therefore need to be disclosed to ASX under Listing
Rule 3.1.
Where an entity has published earnings guidance for the current reporting period and it expects its
earnings to differ materially from that guidance, it needs to give careful consideration to its potential
exposure under section 1041H for misleading conduct, as well as its responsibilities under Listing Rule 3.1
and section 674. The basis for liability under section 1041H is different to section 674. Section 674 obliges
an entity to release updated information about its earnings under Listing Rule 3.1 where a reasonable
person would expect that information to have a material effect on the price or value of the entity's
securities. Section 1041H on the other hand, in practical terms, obliges an entity to update its published
earnings guidance where failure to do so would mislead or be likely to mislead someone.201
ASX would therefore recommend that an entity consider updating its published earnings guidance for the
current reporting period if and when it expects its earnings for the period to differ materially from that
guidance. For these purposes, ASX would suggest that entities apply the guidance on materiality in
Australian Accounting and International Financial Reporting Standards, that is:
•

treat an expected variation in earnings compared to its published guidance equal to or greater than
10% as material and presume that its guidance needs updating; and

•

treat an expected variation in earnings compared to its published guidance equal to or less than 5%
as not being material and presume that its guidance therefore does not need updating,

unless, in either case, there is evidence or convincing argument to the contrary.202 Where the expected
variation in earnings compared to its published earnings guidance is between 5% and 10%, the entity
needs to form a judgment as to whether or not it is material. Smaller listed entities or those that have

199 The market generally prices securities on the basis of forward earnings estimates rather than earnings results for past periods. Hence,
if the change in expected earnings is attributable to a one-off event that is unlikely to affect earnings in future periods, it may have very little
impact on the market price of the entity’s securities.
200 Again, the market generally prices securities on the basis of forward earnings estimates rather than earnings results for past periods.
Hence it is not uncommon for the market price of securities of an entity which announces higher than expected earnings in one period to
remain steady, or even go down, if its outlook for future periods is less positive. Similarly, it is not uncommon for the market price of
securities of an entity which announces lower than expected earnings in one period to remain steady, or even go up, if its outlook for future
periods is more positive.
201 An entity which contravenes s1041H may be liable to pay compensation where someone suffers loss or damage as a consequence of
the misleading conduct (see s1041I).
202 See paragraph 15 of Accounting Standard AASB 1031 Materiality.

ASX Listing Rules
1 January 2014

Guidance Note 8

Page 46

ASX LISTING RULES
Guidance Note 8

relatively variable earnings may consider that a materiality threshold of 10% or close to it is appropriate.203
Very large listed entities or those that normally have very stable or predictable earnings may consider that
a materiality threshold that is closer to 5% than to 10% is appropriate.
This recommendation is purely a suggestion to assist listed entities in determining if and when they should
be updating their published earnings guidance. The mere fact that an entity may expect its earnings to
differ from its published guidance by more (or less) than a particular percentage will not necessarily mean
that its guidance is (or is not) misleading.
3.

When does an entity become aware that its earnings for the current reporting period will be
materially different from market expectations?
In ASX’s opinion, for an entity to have to disclose under Listing Rule 3.1 market sensitive information
about an expected difference in its earnings for the current reporting period compared to market
expectations, there needs to be a reasonable degree of certainty that there will be such a difference.204
The fact that an entity’s earnings may be comparatively and materially ahead of or behind market
expectations part way through a reporting period does not mean that this situation will prevail at the end of
the reporting period. Its earnings may change due to changes in the many variables that can affect an
entity’s earnings over a reporting period.205 They may also change because the entity adjusts its business
plans in response.
The market’s expectations also may change over the course of a reporting period as it factors in changes
in general economic conditions and absorbs the various disclosures the entity has made over that period.
Consequently, disclosure issues about market sensitive earnings surprises are generally more likely to
arise towards the end of the reporting period than at the beginning, when there will be comparatively
greater certainty as to whether the entity’s earnings for the period are going to differ materially from market
expectations
Whether and when an entity is aware of a market sensitive earnings surprise ultimately requires an
exercise of judgment by the entity and its officers. In some cases, it may have sufficient information before
the end of the reporting period to have the requisite degree of certainty that it is facing a market sensitive
earnings surprise. In other cases, it may not have the requisite degree of certainty until after the end of the
reporting period, when it is in the course of preparing its financial statements for the period.206

4.

What should be announced?
An announcement which simply stated that an entity expected its earnings for the current reporting period
to differ materially from market expectations would not be particularly helpful and would not provide
sufficient information for the market to assess the impact of the difference on the price or value of the
entity’s securities. The announcement at least needs to indicate the order of magnitude of the difference.

203 For similar reasons to why, for smaller listed entities, ASX generally adopts a materiality threshold that is 10% or close to it when
considering whether or not to refer a potential breach of Listing Rule 3.1 and section 674 to ASIC: see notes 240-246 and accompanying
text.
204 Listing Rule 3.1 does not require the disclosure of matters of supposition or matters that are insufficiently definite to warrant disclosure
(see the second bullet point under Listing Rule 3.1A.1) provide the requirements in Listing Rules 3.1A.2 and 3.1A.3 are also met.
205 For example, earnings may be affected by changes in general business conditions, prices of inputs and outputs, interest rates,
exchange rates, labour costs, transportation costs and taxes. They may also be affected by breaks in the continuity of operations (eg,
because of natural disasters, power outages, equipment breakdowns, industrial disputes, etc).
206 As mentioned in the text accompanying note 91, in such a case, the information must be disclosed immediately and cannot wait until
the release of the entity’s financial statements for the period.
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Whether or not such an announcement is described in this manner, it will effectively constitute earnings
guidance. It should therefore be subject to the same due diligence in its preparation, and to the same
vetting and sign-off processes at a senior level, as any earnings guidance.207
Again, since it is the directors who are ultimately responsible for confirming that an entity’s financial
statements have been prepared in accordance with applicable accounting standards and give a true and
fair view of its financial performance, it will also generally be appropriate for the announcement to be
approved by the board before it is released.
5.

When should it be announced?
Where Listing Rule 3.1 applies, information about a market sensitive earnings surprise has to be released
immediately. As indicated above, this does not mean “instantaneously” but rather “promptly and without
delay”.
In assessing whether an entity has acted immediately under Listing Rule 3.1, ASX will make due
allowance for the fact that the preparation of earnings guidance will take time and will need to be properly
vetted and signed off at a senior level and most likely approved by the board before it is released.

ASX acknowledges that the issues addressed in points 1, 2 and 3 above can be difficult ones for a listed entity
and its officers. Forecasting its earnings for the current reporting period with an appropriate degree of confidence,
endeavouring to work out what the market is expecting its earnings to be and then predicting how the market will
react if its earnings differ from those expectations to any material extent involves many variables and requires
considerable judgment. ASX is mindful of this when it considers whether it should refer a potential breach of
Listing Rule 3.1 to ASIC involving a market sensitive earnings surprise. The matters ASX refers to ASIC usually
involve a very material difference in earnings compared to the relevant base used to measure market
expectations mentioned in point 1 above and where the announcement of the entity’s results triggers a material
change in the market price of its securities.
Finally, it should be noted that the guidance in points 1 – 5 above relates specifically to the disclosure of updated
earnings guidance. Where the trigger for giving updated earnings guidance is a particular event (eg, a natural
disaster affecting a particular project, the cancellation of a material contract or the loss of a material licence) that
can reasonably be expected to have a material effect on the price or value of an entity’s securities, Listing
Rule 3.1 will generally require information about that event to be disclosed immediately and it will not be
appropriate for the entity to delay announcing the information because it wishes to provide updated earnings
guidance in light of that event. In such a case, the entity should announce whatever information is in its
possession about that event immediately but signal that it will make a further announcement when it has had the
opportunity to prepare updated earnings guidance in light of that event. Example G in Annexure A illustrates the
point. If the entity is concerned that releasing information without updated earnings guidance could lead to a false
market in its securities, it should raise that concern with ASX and discuss whether it would be appropriate to
request a trading halt or, in an exceptional case, a voluntary suspension to afford it the time it needs to prepare
that guidance.
7.4

Correcting analyst forecasts

Given the potential disclosure obligations discussed in the previous section, a listed entity that is covered by sellside analysts should generally be monitoring analyst forecasts and/or consensus estimates so that it has an
understanding of the market’s expectations for its earnings.
Analysts’ earnings forecasts for a listed entity reflect their professional judgment and acumen, as well as their
individual views and assumptions on the many variables that can affect the entity’s earnings over a period.208 It is
quite likely that their forecasts will differ from each other and from the entity’s internal forecasts. The consensus
estimates published by information vendors reflect their own processes for gathering and normalising data and
207
208

See ‘7.1 Earnings guidance’ on page 42.
See note 205.
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they too are likely to differ from each other and from the entity’s internal forecasts. ASX does not believe that a
listed entity has any obligation, whether under the Listing Rules or otherwise, to correct the earnings forecast of
any individual analyst or the consensus estimate of any individual information vendor to bring them into alignment
with its own internal earnings forecast. Its only obligation in this area is to give to ASX an appropriate
announcement immediately if and when it becomes aware of a market sensitive earnings surprise.
Having said this, where an entity becomes aware that an analyst’s forecast for its earnings differs materially from
its internal forecast, it is in the entity’s interests for it to explore with the analyst why that might be so and, if it
becomes apparent that the analyst may have made a factual or computational error or may have missed a
particular announcement the entity has made to ASX, to point that out to the analyst. This may help to set market
expectations about the entity’s earnings at an appropriate level and avoid any later earnings surprises that could
raise potential disclosure issues under Listing Rule 3.1.
For the same reason, it is in an entity’s interests for all analysts to have access to the same information so that
they can prepare their forecasts off the same fact base. To that end, an entity should ensure that any slides and
presentations used in analysts briefings are published on the ASX Market Announcements Platform and on its
website,209 so that they are available to all analysts, including those not able to attend the briefing, as well as to
investors more generally. It should not provide preferential treatment to favoured analysts,210 nor should it
“blacklist” or ban an analyst it may not favour from analyst briefings.
In any discussions with an analyst, a listed entity should pay particular heed to the guidance in principles 8-10 in
ASIC Regulatory Guide 62, as set out in Annexure C.211 An analyst should not be given market sensitive
information, unless and until it has first been disclosed to ASX under Listing Rules 3.1 and 15.7.212 A listed entity
should therefore have a procedure for reviewing discussions with analysts afterward to check whether any market
sensitive information has been inadvertently disclosed and, if so, for ensuring that the information is published
immediately on the ASX Market Announcements Platform and thereafter on its website.
7.5

Explorations and production targets

Exploration and production targets issued by mining or oil and gas entities raise similar considerations to earnings
guidance. As a forward looking statement, an exploration or production target must have a reasonable basis in
fact or else it will be deemed to be misleading,213 with all the significant legal consequences that entails.214 For this
reason, appropriate due diligence needs to be applied to the preparation of an exploration or production target.
The underlying figures and assumptions215 should be carefully vetted and signed off at a suitably senior level
before the target is released.
If an entity becomes aware that its exploration or production results for a period will differ materially (downwards
or upwards) from any target it has published, it may have a legal obligation to notify the market of that fact. This
obligation may arise under Listing Rule 3.1 and section 674,216 if the difference is of such magnitude that a
209 To comply with Listing Rule 15.7, the slides and presentations should not be used at the analyst briefing, nor should they be published
on the entity’s website, unless and until they have been given to ASX and the entity has received confirmation from ASX that they have
been released to the market.
210 Giving an analyst preferential access to information will raise the question whether any of that information is market sensitive. If it is,
not only will that give rise to continuous disclosure issues for the entity (in that the information will cease to be confidential by reason of
having been disclosed to the analyst and will therefore have to be disclosed immediately under Listing Rule 3.1), it may also give rise to
insider trading issues for both the entity and the analyst under section 1043A(2) (the prohibition against tipping).
211 See ‘ASIC Regulatory Guide 62’ on page 77.
212 See ASIC v Southcorp Limited (No 2) [2003] FCA 1369.
213 See note 295 and accompanying text. See also ASIC Regulatory Guide 170 Prospective financial information.
214 See ‘The statutory prohibitions against false or misleading disclosures’ on page 73.
215 Listed entities should again note ASIC’s guidance that any material assumptions or qualifications that underpin forward looking
statements (such as an exploration or production target) in an announcement under Listing Rule 3.1 should be stated in the
announcement: see note 107 and accompanying text.
216 See ASIC Advisory 10-198AD, involving an infringement notice against a listed entity for not informing the market about a material
reduction in its gold production compared to a production forecast it had released earlier. Again, it should be noted that the fact that a listed
entity complies with an infringement notice is not to be taken as an admission of guilt or liability (see section 1317DAF).
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reasonable person would expect it to have a material effect on the price or value of the entity’s securities. It may
also arise under section 1041H, because failing to inform the market that its published target is no longer
accurate could constitute misleading conduct on its part.
Guidance Note 31 Reporting on Mining Activities has further guidance on exploration and production targets and
financial forecasts based on such targets.

8.

ASX’s enforcement practices

8.1

Monitoring and surveillance

As a licensed market operator, ASX is obliged to have adequate arrangements to monitor and enforce
compliance with its Listing Rules.217 To meet this obligation, ASX conducts various monitoring and surveillance
activities to detect possible breaches of Listing Rule 3.1.
ASX Listings Compliance assigns each ASX listed entity a listings adviser, who is available to advise it on any
questions or concerns it may have, and who will liaise with it on any questions or concerns ASX may have, under
the Listing Rules. The listings adviser assigned to a listed entity monitors all of the announcements it makes on
the ASX Market Announcements Platform and will follow up with it if an announcement raises any continuous
disclosure or other issues under the Listing Rules.
ASX Listings Compliance reviews all major state and national newspapers before the market opens each trading
day to identify any article about an ASX listed entity that may raise continuous disclosure issues. If such an article
is identified, it is referred to the relevant listings adviser to follow up with the entity.
ASX Listings Compliance also has a Surveillance Group, which uses sophisticated computer technology to
monitor trading in ASX quoted securities on a real time basis across all licensed markets in Australia seeking to
identify abnormal trading218 which could indicate that there has been a leak of market sensitive information yet to
be announced under Listing Rule 3.1. It also reviews various news services, investor forums, chat sites and
published broker research looking for similar indications. Again, any concerns that the Surveillance Group may
have on this score are referred to the relevant listings adviser to follow up with the entity.219
8.2

The action ASX takes when it detects abnormal trading

If ASX identifies any abnormal trading in a listed entity’s securities which raises a potential continuous disclosure
issue, it will endeavour to contact the person the entity has appointed under Listing Rule 12.6 to be responsible
for communications with ASX on Listing Rule matters to discuss the situation. In that conversation, ASX will
usually ask the person if they are aware of any information concerning the entity which has not been announced
to the market and which, if known, could explain the abnormal trading in its securities. When asked this question,
that person is expected to answer it frankly and honestly and, if there is any such information, to tell ASX of the
general nature of the information, even if he or she considers the information to be confidential and not something
that otherwise requires formal disclosure to ASX under Listing Rule 3.1A.220 A failure to do so will deny ASX the
opportunity to assist the entity with its disclosure obligations when that could be of benefit to the entity and to the
market. Refusing to answer the question will also constitute a breach of Listing Rules 18.7 and/or 18.8 entitling

217

Section 792A(c)(ii).
Such as a sudden and significant movement in the market price or traded volumes of a listed entity’s securities which cannot be
explained by announcements the entity has made or by movements in the market or its sector generally.
219 The processes ASX generally follows when it detects information in a news service, investor forum, chat site or published broker
research which could indicate that there has been a leakage of market sensitive information yet to be announced under Listing Rule 3.1
are explained under ‘6.4 Responding to comment or speculation in media or analyst reports and market rumours’ on page 39.
220 The entity will generally be advised in this conversation that if it has been relying on Listing Rule 3.1A not to announce information
which would otherwise require disclosure under Listing Rule 3.1, the recent trading in its securities would suggest that this information has
ceased to be confidential and therefore the information is no longer protected from disclosure by Listing Rule 3.1A.
218
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ASX to suspend trading in the entity’s securities under Listing Rule 17.3.1, while answering it dishonestly may
constitute a criminal offence under section 1309.221
ASX recognises that these discussions can sometimes put listed entities in a difficult position, particularly in
relation to hitherto confidential and incomplete negotiations concerning a market sensitive transaction, where
premature disclosure could be prejudicial to the entity. Nonetheless, a listed entity is expected to be frank and
honest in these discussions with ASX and to tell ASX about such a transaction, even if it considers information
about the transaction to be confidential.
Typically, these discussions will have one of two conclusions – the entity will tell ASX that:
•

it is not aware of any such information – in which case, depending on the circumstances, ASX may issue a
price query letter asking the entity to confirm that fact in writing (see below); or

•

it is aware of such information – in which case, this will generally lead to a discussion about whether there
are any reasons, apart from a possible leakage of that information, which might explain the abnormal
trading.

In the latter case, if ASX is satisfied in that discussion that the information remains confidential and is otherwise
protected from disclosure by Listing Rule 3.1A, ASX will not release, or require the entity to release, the
information to the market.
It will often be the case, however, that the entity is not able to identify any reason to explain the abnormal trading
in its securities other than a possible leakage of market sensitive information. As explained above,222 in such a
case, ASX has no choice but to assume that the information in question is no longer confidential and to require an
immediate announcement about the information under Listing Rule 3.1 and/or 3.1B.
Where this occurs, ASX will endeavour to work with the entity to achieve an outcome that meets its disclosure
obligations under Listing Rule 3.1 and section 674 but, within that constraint, seeks to avoid any undue prejudice
to the entity.
For example, where the information relates to an incomplete negotiation that is very close to completion, at the
entity’s request, ASX may grant the entity a trading halt to allow it the time needed to conclude the negotiations
and to make a more definitive and informative announcement to the market. This may be preferable from the
entity’s perspective than having to put out an immediate announcement about the current state of the
negotiations. It may also avoid the market overreacting to the prospect of a transaction that has yet to be
successfully concluded.
ASX’s aim in these discussions will be to avoid a situation where the market is trading on an uninformed basis.
Hence, where these matters arise during normal market trading hours, they will have a high degree of urgency
attached. The window for consultation will be limited and, absent a trading halt or suspension, will not
accommodate detailed argument or protracted negotiations with the entity or its advisers.
8.3

Price query letters

As mentioned above, ASX will generally issue a price query letter when it detects abnormal trading in a listed
entity’s securities and, in its discussions with the entity about that matter, the entity tells ASX that it is not aware
of any information which has not been announced to the market and which could explain the abnormal trading.223
Usually a price query letter is issued on the same day as those discussions and requires the entity to provide a

221

See ‘The statutory prohibitions against false or misleading disclosures’ on page 73.
See ‘5.8 Listing Rule 3.1A.2 – the requirement for information to be confidential’ on page 34,
223 As noted above, if the entity tells ASX that it is aware of information which has not been announced to the market and which could
explain the abnormal trading in its securities and it cannot point to any other reason to explain that abnormal trading, ASX will generally
require the entity to make an immediate announcement about the information under either Listing Rule 3.1 or 3.1B. The making of such an
announcement avoids the need for a price query letter.
222
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prompt response – often before the beginning of trading on the next trading day but sometimes even more
promptly.
The purpose of a price query letter is to enable ASX to be satisfied that the entity is in compliance with its
continuous disclosure obligations under the Listing Rules.224 The entity must respond to a price query letter by the
time specified by ASX in the letter.225
Price query letters tend to follow a standard format. Generally, they will identify the abnormal trading and ask the
entity to respond separately to each of the following questions:226
1.

Is the entity aware of any information concerning it that has not been announced to the market which, if
known by some in the market, could explain the recent trading in its securities?

2.

If the answer to question 1 is “yes”:
(a)

Is the entity relying on Listing Rule 3.1A not to announce that information under Listing Rule 3.1?
Please note that the recent trading in the entity’s securities would suggest to ASX that such
information may have ceased to be confidential and therefore the entity may no longer be able to
rely on Listing Rule 3.1A. Accordingly, if the answer to this question is “yes”, you need to contact us
immediately to discuss the situation.

(b)

Can an announcement be made immediately?
Please note, if the answer to this question is “no”, you need to contact us immediately to discuss
requesting a trading halt.

(c)

If an announcement cannot be made immediately, why not and when is it expected that an
announcement will be made?

3.

If the answer to question 1 is “no”, is there any other explanation that the entity may have for the recent
trading in its securities?

4.

Please confirm that the entity is in compliance with the Listing Rules and, in particular, Listing Rule 3.1.

Once the entity’s response has been received and reviewed by a listings adviser, both the price query letter and
the response will usually be published on the ASX Market Announcements Platform together, so that the market
is aware that ASX has made enquiries of the entity about the abnormal trading in its securities and of the entity’s
response to those enquiries.227
8.4

Aware letters

When ASX has concerns about whether a listed entity has disclosed market sensitive information at the time it
should have under Listing Rule 3.1, it will typically issue an “aware letter” to the entity.

224

Price query letters are issued under Listing Rule 18.7.
Listing Rule 18.7.
226 Additional questions may be added to a price query letter if there are other disclosure issues about which ASX wishes to be satisfied.
For example, if the price query letter is issued around half year or full year balance date, it may include questions intended to elicit whether
the entity is expecting to announce earnings that might come as a surprise to the market.
A price query letter will usually ask for a response to be sent to a nominated listings adviser by email and advise that it should not be sent
to the ASX Market Announcements office. It will also contain a statement that ASX reserves the right, under Listing Rule 18.7A, to release
the letter and the entity’s response to the market and therefore ask the entity to prepare its response in a form suitable for release to the
market.
227 Under a protocol agreed between ASIC and ASX, ASX also notifies the ASIC Market Surveillance team whenever it issues a price
query letter so that ASIC is aware, ahead of the publication of the price query letter and the entity’s response on the ASX Market
Announcements Platform, that ASX is taking action about the abnormal trading.
225
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The purpose of an aware letter is to enable ASX to be satisfied that the entity is in compliance with its continuous
disclosure obligations under the Listing Rules.228 The entity must respond to an aware letter by the time specified
by ASX in the letter.229
Aware letters tend to follow a standard format. Generally, they will identify the information in question and the
relevant date it was announced and ask:230
1.

Does the entity consider the information to be information that a reasonable person would expect to have
a material effect on the price or value of its securities?

2.

If the answer to question 1 is “no”, please advise the basis for that view.

3.

If the answer to question 1 is “yes”, when did the entity first became aware of the information?

4.

If the answer to question 1 is “yes” and the entity first became aware of the information before the relevant
date, did the entity make any announcement prior to the relevant date which disclosed the information? If
so, please provide details. If not, please explain why this information was not released to the market at an
earlier time, commenting specifically on when you believe the entity was obliged to release the information
under Listing Rules 3.1 and Listing Rule 3.1A and what steps the entity took to ensure that the information
was released promptly and without delay.

5.

Please confirm that the entity is in compliance with the Listing Rules and, in particular, Listing Rule 3.1.

Once the entity’s response has been received and reviewed by a listings adviser, both the aware letter and the
response will usually be published on the ASX Market Announcement Platform together, so that the market is
aware that ASX has made enquiries of the entity about the timeliness of its disclosure and of the entity’s response
to those enquiries.231
8.5

Complaints or allegations of non-compliance

If ASX receives a complaint or allegation from a third party asserting that a listed entity has failed to disclose
particular information that should have been disclosed under Listing Rule 3.1, ASX will usually make enquiries of
the entity as to the accuracy and materiality of the information. If, as a result of those enquiries, ASX forms the
view that the information is accurate, market sensitive and not within the carve-outs from disclosure in Listing
Rule 3.1A, ASX will ask the entity to make an announcement about the matter under Listing Rule 3.1. If the
information should have been disclosed earlier, ASX may also issue an aware letter (see above) and/or refer the
matter to ASIC (see below).
8.6

Requests for further information

If ASX has concerns that:
•

a listed entity may have failed to disclose information that should have been disclosed under Listing
Rule 3.1; or

•

an announcement under Listing Rule 3.1 or 3.1B may be inaccurate, incomplete or misleading,

228

Aware letters are issued under Listing Rule 18.7.
Listing Rule 18.7.
230 Again, an aware letter will usually ask for a response to be sent to a nominated listings adviser by email and advise that it should not
be sent to the ASX Market Announcements office. It will also contain a statement that ASX reserves the right, under Listing Rule 18.7A, to
release the letter and the entity’s response to the market and therefore ask the entity to prepare its response in a form suitable for release
to the market.
231 Under a protocol agreed between ASIC and ASX, ASX also notifies the ASIC Market Surveillance team whenever it issues an aware
letter so that ASIC is aware, ahead of the publication of the aware letter and the entity’s response on the ASX Market Announcements
Platform, that ASX is taking action in relation to the matter.
229

ASX Listing Rules
1 January 2014

Guidance Note 8

Page 53

ASX LISTING RULES
Guidance Note 8

ASX may ask the entity to provide it with any information, document or explanation about that matter to enable
ASX to be satisfied that the entity is in compliance with its obligations under the Listing Rules. The entity must
comply with that request within the time specified by ASX.232
Depending on the nature of the information requested, ASX may require that information to be released to the
market. ASX’s request for the information will make it clear whether ASX is intending to release, or reserves the
right to release, the information to the market so that the entity will have the opportunity to respond in a suitable
form.233
8.7

Referrals to ASIC

If ASX suspects that a listed entity has committed a significant contravention of the Listing Rules, or that a listed
entity or any other person (such as a director, secretary or other officer of a listed entity) has committed a
significant contravention of the Corporations Act,234 it is required under that Act235 to give a notice to ASIC with
details of the contravention. The purpose of such a notice is so that ASIC can then consider what action, if any, it
may wish to take in relation to the suspected contravention.
Given the critical importance of timely disclosure of market sensitive information to the integrity and efficiency of
the market, ASX will regard any contravention of Listing Rule 3.1 or of section 674 as a “significant” contravention
for these purposes and refer the matter to ASIC.236
In deciding whether or not to refer a potential contravention of Listing Rule 3.1 and/or section 674 to ASIC, ASX
will need to form a view on whether the information in question was market sensitive. As mentioned previously,237
the test for determining this is set out in section 677 of the Corporations Act. Under that section, a reasonable
person is taken to expect information to have a material effect on the price or value of an entity’s securities if the
information “would, or would be likely to, influence persons who commonly invest in securities in deciding whether
to acquire or dispose of” those securities. Applying this test literally would require ASX to put itself into the shoes
of persons who commonly invest in securities at the time the information was required to be disclosed under
Listing Rules 3.1 and 3.1A and hypothetically form a view on whether the information would have influenced their
decision to acquire or dispose of the entity’s securities at that time.
Instead of undertaking that hypothetical task, ASX will generally look to the actual effect that the information had
on the market price of the entity’s securities238 when it was finally announced to the market239 and assess for itself
whether or not the information in fact had a material effect on the market price. For these purposes, ASX will
generally apply the materiality guidelines in the Australian Accounting and International Financial Reporting
Standards240 as a reasonable measure of materiality. Thus, if the information appears to ASX to have moved241
232

Listing Rule 18.7.
Listing Rule 18.7A.
234 This would include a breach of the various sections referred to in Annexure B.
235 Section 792B(2)(c).
236 The same is true of any contravention of Listing Rule 3.1B.
237 See ‘4.2 When is information market sensitive?’ on page 9.
238 Case law confirms that it is acceptable for a court (and, a fortiori, ASX or ASIC) to look at the actual effect that information had on the
market price of an entity’s securities as a cross-check on whether it would have influenced the decision of persons who commonly invest in
securities to acquire or dispose of the entity’s securities: see Rivkin Financial Services Ltd v Sofcom Ltd [2004] FCA 1538, at
paragraphs 113-6; ASIC v Fortescue Metals Group (No 5) [2009] FCA 1586, at paragraphs 474-7; ASIC v Macdonald (No 11), note 74
above, at paragraphs 1063-7; and James Hardie Industries NV v ASIC, note 9 above, at paragraph 537.
239 This includes any movements in the market price of the entity’s securities (relative to prices in the market generally or in the entity’s
sector) in the lead up to the announcement which may have occurred because of a possible leak of, or rumour about, the information.
240 Under paragraph 15 of Accounting Standard AASB 1031 Materiality, an amount which is equal to or greater than 10% of the
applicable base amount is generally presumed to be material, and an amount which is equal to or less than 5% of the applicable base
amount is generally presumed not to be material, unless, in either case, there is evidence or convincing argument to the contrary.
241 References to moving the market price of an entity’s securities should be understood as including the maintenance of the market price
at or about its current level when it would otherwise be expected to move materially in a particular direction, given price movements in the
market generally or in the entity’s sector – see notes 11 and 12.
233
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the market price of the entity’s securities (relative to prices in the market generally or in the entity’s sector) by
roughly:242
•

10% or more, ASX will generally243 regard that as confirmation that the information was market sensitive
and therefore refer a potential breach of Listing Rule 3.1 and section 674 to ASIC;

•

5% or less, ASX will generally regard that as confirmation that the information was not market sensitive
and therefore not refer the matter to ASIC.

Where the price movement is between 5% and 10%, ASX will have regard to a number of factors to determine
whether the information should be regarded as market sensitive. This includes the nature and significance of the
information, the market capitalisation of the entity,244 the beta of its securities,245 the bid-offer spread at which its
securities normally trade,246 and whether there was a noticeable spike in the volume of its securities traded in the
lead up to and shortly after the announcement. For smaller listed entities, ASX would generally expect the
application of these factors to result in it applying a materiality threshold that is 10% or close to it. For very large
listed entities, ASX would generally expect the application of these factors to result in it applying a materiality
threshold that is closer to 5% than to 10%.
It should be noted that the fact that ASX takes this approach in assessing whether or not to refer a potential
breach of Listing Rule 3.1 and section 674 to ASIC does not displace the test for materiality of information in
section 677, nor does it preclude ASIC or a litigant taking a different view to ASX as to the materiality of
information. If ASIC institutes criminal or civil penalty proceedings against, or a litigant institutes civil proceedings
to recover damages from, a listed entity for breaching section 674, it will have to prove its case using the test for
materiality of information in section 677, regardless of any view that ASX may have taken on the issue of
materiality.
Further, the fact that ASX may decide not to refer a potential breach of Listing Rule 3.1 and section 674 to ASIC
does not prevent ASIC from forming a different view as to whether there has been such a breach and from taking
action in relation to that potential breach under its various enforcement powers.
It should also be noted that in determining whether or not to issue a price query letter,247 ASX may have regard to
other factors, in addition to the percentage movement in the market price of an entity’s securities, including
whether there has been a material change in the traded volumes of those securities. Hence, ASX may issue a
price query letter even where the percentage movement in an entity’s securities is less than 5%.

242 Note that ASX does not apply the 5%/10% materiality guidelines in a mathematically precise manner. Isolating the price effect of
particular information from the other factors that may have affected the market price of an entity’s securities and then adjusting for price
movements in the market generally and in the entity’s sector is not an exercise that can be done with mathematical precision.
243 In the case of securities in listed entities with a small market capitalisation and whose market price is less than 10¢, ASX may
determine that the indicative threshold for whether a price movement is material should be higher than 10%, having regard to the fact that
these securities trade in price steps of 0.1¢ and often have higher percentage bid-offer spreads than securities in listed entities with a
larger market capitalisation.
244 All other things being equal, the higher the market capitalisation of an entity, the lower the threshold is likely to be for ASX to consider
a movement in the price of its securities to be material.
245 Beta measures the sensitivity of an entity’s securities to fluctuations in the market (a beta greater than one indicates greater volatility,
and a beta of less than one indicates lower volatility, than the market as a whole). All other things being equal, the higher the beta of an
entity’s securities, the higher the threshold is likely to be for ASX to consider a movement in the price of its securities to be material.
246 All other things being equal, the higher the bid-offer spread at which an entity’s securities normally trade, the higher the threshold is
likely to be for ASX to consider a movement in the price of its securities to be material.
247 See ‘8.3 Price query letters’ on page 51.
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8.8

Other enforcement action by ASX

If ASX considers that a listed entity is withholding information from the market that ought to be announced under
Listing Rule 3.1 or 3.1B, it may suspend trading in the entity’s securities until it releases that information and the
market is properly informed.248 In an extreme case, it may remove the entity from the official list.249
Given the critical importance of timely disclosure of market sensitive information to the integrity and efficiency of
the market, directors who are repeat offenders of Listing Rule 3.1/section 674(2A), or of equivalent provisions in
the listing rules or regulations in overseas markets, are likely to find it difficult to satisfy ASX that they are of “good
fame and character” and therefore appropriate persons to be a director of an entity seeking admission to the
official list under Listing Rule 1.1 condition 17.
8.9

Evidentiary matters

Listed entities and their officers should be aware that statements they make to ASX listings advisers on
disclosure matters may be recorded in written or electronic file notes. Those file notes may be subpoenaed and
used as evidence in criminal or civil proceedings.
They should also be aware that their responses to price query letters and aware letters will generally be published
on the ASX Market Announcements Platform and, as public documents, may be used as evidence in criminal or
civil proceedings. Even in those rare instances where they are not published on the ASX Market Announcements
Platform, they may still be subpoenaed and used for that purpose.

248
249

Listing Rules 17.3.1 and 17.3.2.
Listing Rule 17.12.
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Annexure A:
Worked examples of the operation of Listing Rule 3.1
The following examples illustrate the principles described in Guidance Note 8. For convenience, except for
Example F, it is assumed that a reasonable person would regard the underlying transaction or event referenced
in the heading of each example as likely to have a material effect on the price or value of the entity’s securities. It
is also assumed that information remains confidential, unless otherwise indicated.
Example A – material acquisition
1.

Listed entity A wishes to acquire a material business. It contacts the owner of the business, B, with a view
to commencing confidential discussions.
Disclosure would not normally be required. The information clearly concerns an incomplete proposal or
negotiation and is insufficiently definite to warrant disclosure.

2.

A submits a confidential non-binding indicative offer to B to purchase the business for a nominated price,
which is subject to a number of conditions, including the satisfactory completion of due diligence and the
negotiation and signing of legally binding documentation.
Disclosure would not normally be required. The information clearly concerns an incomplete proposal or
negotiation. Even though the offer includes an indicative price, it is also insufficiently definite to warrant
disclosure, since the parties have yet to agree the terms of the transaction.

3.

A and B sign a confidentiality agreement with a view to A commencing due diligence.
Disclosure would not normally be required. The matter is still incomplete and insufficiently definite to
warrant disclosure.

4.

A completes its due diligence and indicates to B that it is prepared to purchase the business at the original
price stated in its confidential non-binding indicative offer, subject to the negotiation and signing of legally
binding documentation with suitable warranties and indemnities. A and B agree to commence negotiations
on the legal documentation required for the transaction.
Disclosure would not normally be required. The matter is still incomplete and insufficiently definite to
warrant disclosure.

5.

After a month of negotiations, A and B are close to reaching agreement, but have yet to resolve one
outstanding issue. It is expected that this could take another day or two to resolve. That morning, as the
market opens, there is a very material spike in both the market price and traded volumes of A’s securities.
A price alert is triggered in ASX’s surveillance system and ASX contacts A to discuss whether it is aware
of any information concerning it which has not been announced to the market and which, if known, could
explain the abnormal trading in its securities. A tells ASX that it is in the final stages of negotiating a
material business acquisition. A is not able to point to any other circumstance or event that could explain
the abnormal trading in its securities.
ASX advises A that in its opinion the matter is no longer confidential and therefore an announcement must
be made immediately under Listing Rule 3.1. ASX also advises A that in view of the abnormal trading in its
securities, unless it can release an announcement straight away, it ought to request a trading halt to stop
the market trading on an uninformed basis.
Disclosure would be required. While the transaction is still incomplete, in light of the abnormal trading in
A’s securities, ASX has to infer that information about the transaction is no longer confidential and/or that
there is now potentially a false market in A’s securities.
In this scenario, ASX will invariably suggest to a listed entity that if it cannot release an announcement to
the market straight away, it ought to request a trading halt to quell the uninformed trading in its securities.
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If the entity does not agree to do so, ASX will generally be left with little choice but to impose a suspension
to prevent the market trading on an uninformed basis.
6.

A indicates to ASX that it is agreeable to requesting a trading halt. A and ASX discuss the scope and
timing of the announcement that will bring an end to the trading halt. A indicates that since it is very close
to concluding the transaction negotiations, rather than put out an announcement now advising the market
about the current state of the negotiations with B, it would prefer for the announcement to be delayed to
allow the negotiations to be completed, so that a more definitive and informative announcement can be
made to the market. A formally requests a trading halt, indicating in its request simply that it is in
negotiations about a material acquisition and that it expects to be able to make a further announcement
about the transaction shortly. The trading halt is duly granted by ASX.
Alternative A: The negotiations between A and B are successfully concluded within the next two trading
days250 and the parties sign an agreement for A to buy the business from B. The agreement contains a
boilerplate clause requiring its terms to be kept confidential.
A would be expected to disclose the key commercial terms of the acquisition and the material terms of the
agreement immediately after it is signed. The confidentiality clause in the agreement does not override or
displace A’s disclosure obligations under the Listing Rules.251
A’s announcement should include sufficient information about the agreement for investors to understand
its ramifications and to assess its impact on the price or value of A’s securities. Depending on the
circumstances, that information might include:
•

information about the business, such as the type of business, location, numbers of employees,
length of operation, financial history, etc;

•

the total consideration to be paid by A for the business;

•

whether the consideration is to be cash or securities of A;

•

if the consideration includes cash, whether it will be funded from internal sources or by debt;

•

if the consideration includes securities, the number of securities to be issued and the price at which
they will be issued;

•

any material conditions to completion under the agreement;

•

the expected timetable for completion of the transaction; and

•

the expected impact of the transaction on A’s financial position.

The publication of the announcement will result in the trading halt being lifted.
Alternative B: The negotiations between A and B reach a stalemate and the parties decide to terminate
their discussions.
Disclosure would be required. The announcement made when A requested the trading halt would have
given rise to an expectation in the market that an agreement was imminent. A should announce that it has
not been able to reach an agreement with the other party and that discussions have been terminated. The
publication of the announcement will result in the trading halt being lifted.
250

Two trading days is the maximum permissible period for a trading halt.
See ‘4.22 Disclosure must be made even if it is contrary to contractual commitments’ on page 29. Note that in this case, given the
confidentiality clause in the agreement, it would generally not be appropriate to lodge a copy of the agreement on the ASX Market
Announcements Platform. While the confidentiality clause cannot prevent the disclosure of information required to be disclosed under
Listing Rule 3.1, the agreement may well contain other information that is not be required to be disclosed under Listing Rule 3.1 and the
publication of that information on the ASX Market Announcements Platform could give rise to a breach of the confidentiality clause.
251
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Example B – control transaction
1.

An overseas entity C submits a confidential non-binding indicative offer to listed entity D proposing that the
two entities merge by way of a scheme of arrangement. Under the proposed terms of the scheme, D’s
security holders will transfer their securities in D to C in return for a cash payment equivalent to a 25%
premium over their current market price. The offer is expressed to be subject to a number of conditions,
including satisfactory completion of due diligence by C, and D’s board unanimously recommending the
scheme to security holders in the absence of a higher offer. It also contains a boilerplate clause affirming
that the offer relates to an incomplete proposal, is subject to further negotiation, is strictly confidential and
may be withdrawn if it is disclosed by D.
Disclosure would not be normally required. The information clearly concerns an incomplete proposal or
negotiation and is confidential. For the avoidance of doubt, ASX does not consider that Listing Rule 3.1A.3
(the reasonable person test) requires the disclosure of such information, provided the information
continues to be confidential.252

2.

The following day, D’s board meets to consider the offer and resolves to reject it on the basis that it
undervalues D and is opportunistic. D’s advisers write a private and confidential letter to C confirming D’s
rejection of the offer.
Disclosure would not be normally required.253 The fact that D has received and its board has rejected a
confidential offer from C is only likely to have a material effect on the price or value of D’s securities if it
gives rise to speculation that D is now “in play” and that C or some other person might make a further offer
for D in the near term at a price materially above its current market price. If C does make a further offer,
then the matter is still an incomplete proposal or negotiation. If C does not, then the prospect of some
other person making an offer would generally be pure speculation and therefore a matter of supposition
and/or insufficiently definite to warrant disclosure.254 The information falls within Listing Rule 3.1A.1, and
provided it continues to be confidential, does not require disclosure under Listing Rule 3.1.

252

ASX is aware that some listed entities in the past may have disclosed the fact that they have received such a confidential offer
because of a view that they or their advisers have taken that a reasonable person would expect such a disclosure under Listing
Rule 3.1A.3. ASX does not agree with this interpretation of the reasonable person test.
If Listing Rule 3.1A.3 did require the disclosure of such information, that would make it impossible for entities to have confidential
negotiations about a potential control transaction. This in turn could have a chilling effect on the market for corporate control.
For these reasons, ASX considers that a reasonable person would not expect D to disclose information about the confidential offer
received from C, provided the information continues to be confidential.
253 Even though disclosure would not normally be required under Listing Rule 3.1, there would be nothing to stop D from voluntarily
disclosing information about the offer and its rejection for its own corporate purposes (eg, because it wanted to put itself “in play” and
initiate an auction for control). C’s unilateral stipulation that the offer would be withdrawn if disclosed would no longer have any relevance
once the offer had been rejected.
254 It has been suggested to ASX that the relevant information to be disclosed in this case is simply that D has rejected C’s offer to enter
into a control transaction and that this is a known and definite fact and therefore not a matter of supposition, nor a matter insufficiently
definite to warrant disclosure. Accordingly, it is not protected from disclosure by Listing Rule 3.1A and, if it is market sensitive (as it may
well be), it must be disclosed immediately under Listing Rule 3.1. ASX does not agree. In ASX’s view, this suggestion suffers from the
same flaw as that highlighted by McLure JA in Jubilee Mines NL v Riley, note 15 above, at paragraph 161:
“The respondent would narrowly confine the 'information' by taking it out of its broader factual and commercial/corporate context then
gauge whether that information has the deemed material effect on the price of the companies securities by reference to the common
investor who assesses the information in the context of publicly available information. That in my view is inconsistent with the purpose
of the disclosure regime which is a fully informed market. … The disclosure regime does not countenance disclosure of incomplete
information just because that information alone would influence persons who commonly invest to buy or sell shares.”
Martin CJ (Le Miere AJA agreeing) similarly observed at paragraphs 87 and 90 that:
“the legislative objective is to ensure that all participants in the market for listed securities have equal access to all information which is
relevant to, or more accurately, likely to, influence decisions to buy or sell those securities. It would be entirely contrary to that evident
purpose to construe either the listing rule or the statutory provisions as countenancing the disclosure of incomplete or misleading
information. … Jubilee's obligations of disclosure must be assessed having regard to the totality of relevant information.”
Viewed in its totality and in its broader commercial/corporate context, in ASX’s opinion, confidential information that D has received and
rejected C’s confidential offer is not something that requires disclosure under Listing Rule 3.1, for the reasons given in the text.
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Note also that speculation about a further offer (whether from C or someone else) could also potentially
give rise to a false market in D’s securities.
If another offer does emerge (whether from C or someone else), it should be disclosed at the appropriate
point then (eg, when it is no longer confidential or it reaches the stage of no longer being an incomplete
proposal or negotiation).
Again, for the avoidance of doubt, ASX does not consider that Listing Rule 3.1A.3 (the reasonable person
test) requires the disclosure of information that D has received and its board has rejected the confidential
offer from C, provided the information continues to be confidential.255
3.

A week later C submits a revised confidential non-binding indicative offer to D increasing the consideration
payable to D’s security holders to a 30% premium over the current market price of D’s securities. Again,
the offer is expressed to be subject to a number of conditions, including satisfactory completion of due
diligence by C, and D’s board unanimously recommending the scheme to security holders in the absence
of a higher offer.
Disclosure would not normally be required. The information clearly concerns an incomplete proposal or
negotiation.

4.

This time, D’s board resolves to enter into negotiations with C about the merger. D’s advisers write a
private and confidential letter to C confirming that D’s board is prepared to recommend such an offer to
D’s security holders in the absence of a higher offer, subject to the final transaction terms being
satisfactory to D’s board.
Disclosure would not normally be required. The information still concerns an incomplete proposal or
negotiation.

5.

C and D sign a confidentiality agreement with a view to C commencing due diligence.
Disclosure would not normally be required. The information still concerns an incomplete proposal or
negotiation.

6.

C completes its due diligence and indicates to D that it is prepared to proceed with the transaction at the
price indicated in its second confidential non-binding indicative offer, subject to the negotiation and signing
of a legally binding merger implementation agreement and various other conditions.
Disclosure would not normally be required. The information still concerns an incomplete proposal or
negotiation.

7.

The parties complete their negotiations and sign a merger implementation agreement.
D would be expected to disclose the material terms of the merger implementation agreement immediately
after it is signed.
D could make this disclosure by lodging a copy of the agreement on the ASX Market Announcements
Platform with a relatively short announcement containing a summary of the key commercial terms of the

255

Again, ASX is aware that some listed entities in the past may have disclosed the fact that they have rejected such a confidential offer
because of a view that they or their advisers have taken that a reasonable person would expect such a disclosure under Listing
Rule 3.1A.3. ASX does not agree with this interpretation of the reasonable person test.
These transactions often involve multiple offers and counteroffers. If Listing Rule 3.1A.3 did require the disclosure of each rejection of an
offer, that would make it impossible for entities to have confidential negotiations about a potential control transaction. This in turn could
have a chilling effect on the market for corporate control.
In addition, where C’s offer has been expressly rejected by D’s board, disclosing information about the offer could also cause undue
speculation about the likelihood of a follow-up offer by C and potentially give rise to a false market in D’s securities.
For these reasons, ASX considers that a reasonable person would not expect D to disclose confidential information that it had rejected the
confidential offer from C.
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merger, a general description of the agreement and a statement that a copy of the agreement is available
on the ASX Market Announcements Platform. Alternatively, D could make this disclosure without lodging a
copy of the agreement on the ASX Market Announcements Platform by making a more detailed
announcement that includes a summary of the material terms of the agreement. In the latter case, the
announcement should include sufficient information about the agreement for investors to understand its
ramifications and to assess its impact on the price or value of the entity’s securities.
Depending on the circumstances, D’s announcement might include:

8A.

•

the proposed terms of the scheme including, in particular, the consideration payable to D’s security
holders under the scheme;

•

the steps and timetable for completion of the scheme;

•

confirmation that C has or will have the funds necessary to complete its obligations under the
scheme; and

•

any material conditions to the scheme becoming effective.

As a gloss on this example, suppose that before C approached D about the merger (ie, before step 1
above), an article had appeared in a major newspaper suggesting that the industry was ripe for
rationalisation and mentioning that C was looking to expand its operations in Australia and that D might be
a potential candidate for takeover. When the market opened on the morning the article was published,
there was no noticeable impact on the market price or traded volume of D’s securities.
In these circumstances, where the article has not had any impact on the market price or traded volume of
D’s securities, ASX would normally not require a response to the article. The comment appears to be
speculative and based on generally known circumstances in the industry, rather than any specific
information about the intentions of C and/or D.
However, if the publication of the article had coincided with a material movement in the market price or
traded volume of D’s securities, then ASX may contact D to discuss whether it is aware of any information
concerning it which has not been announced to the market and which, if known, could explain the
abnormal trading in its securities.

8B.

As an alternative gloss on this example, suppose that, unbeknownst to D, a rumour starts circulating the
market that C is about to make a takeover bid for D. The market price and traded volumes of D’s securities
increase materially off the back of the rumour and ASX contacts D to discuss whether the rumour is
correct and whether it should be making an announcement regarding the rumour under Listing Rule 3.1 or
3.1B. This happens:
•

before C has approached D about the merger (ie, before step 1 above). D advises ASX that it has
not been approached by C and that it knows of no other reason to explain the trading in its
securities.
ASX would normally require D to make an announcement to the market referring to the rumour and
stating that it has not been approached by C and therefore it can neither confirm nor deny the
rumour.

•

after the initial offer by C but before the board of D has met to consider the offer (ie is, between
steps 1 and 2 above). D advises ASX that it has received an offer from C regarding a potential
merger but its board has not yet met to consider the offer.
ASX would normally require D to make an announcement to the market referring to the rumour and
stating that it has received an offer from C but that its board has not yet had an opportunity to
consider the detailed terms of the offer.
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Whether ASX would expect the material terms of the offer by C to be announced at this stage
would depend on the extent of the leak of information about the offer. If the substance of the
rumour was simply that C is about to make a takeover offer for D, ASX would not expect the
material terms of the offer to be disclosed. However, if the rumour included more specific
information about the offer (including, for example, the offer price), ASX would expect the material
terms of the offer to be disclosed.
•

after the initial offer by C has been rejected by the board of D but before the second offer has been
received from C (ie, between steps 2 and 3 above). D advises ASX that it has been approached by
C regarding a potential merger but that it has rejected the approach.
ASX would normally require D to make an announcement to the market referring to the rumour and
stating that it had received an offer from C but that D’s board has rejected the offer. In these
circumstances, ASX would generally expect the announcement to include the material terms of the
offer by C and an explanation as to the reasons why D’s board rejected it.

•

while the parties are in negotiations over the second offer by C (ie, somewhere between steps 4
and 8 above). D advises ASX that it is in confidential negotiations with C regarding a potential
merger.
ASX would normally require D to make an announcement to the market confirming that it is in
confidential negotiations with C regarding a merger. ASX would not normally require the terms of
the merger to be disclosed at this point, since they are still under negotiation.
If completion of the negotiations between C and D is imminent, D may prefer to request a trading
halt so that it can delay its announcement until after the transaction terms have been agreed and it
can make a more definitive and informative announcement to the market.

Note that in each of these cases, ASX would generally advise D that in view of the abnormal trading in its
securities, unless it can release an announcement straight away responding to the rumour, it ought to
request a trading halt to stop the market trading on an uninformed basis.
Note also that in each of these cases, if D was in fact aware of the market rumour and the impact it was
having on the trading in its securities, it should be contacting its ASX listings adviser immediately to
discuss the situation and not wait to receive an enquiry from ASX. In that way, ASX will be able to provide
it with guidance on whether there is or could be a false market in its securities, the scope of the
announcement that it might make to address that situation and whether it is appropriate for it to request a
trading halt to prevent trading in its securities in the meantime.
Example C – security issue
1.

Listed entity E made a major iron ore discovery a few years back and is now proposing to construct a mine
and a rail system to transport the ore to the nearest port for export. Its last annual report foreshadowed
that it would consider proceeding with the project in the current financial year and that it would require in
the order of $1.5 billion in total funding. E approaches its house broker F in confidence asking it whether it
would be prepared to act as lead manager and underwriter of a $1 billion capital issue (E intends to
approach its bankers to provide a debt facility for the balance of the construction cost).
Disclosure would not normally be required. The information clearly concerns an incomplete proposal and
is insufficiently definite to warrant disclosure.

2.

F suggests to E that for a capital raising of this size a joint lead manager and underwriter would be
required. E and F approach G in confidence to act as joint lead manager and underwriter to the issue with
F.
Disclosure would not normally be required. The matter is still incomplete and insufficiently definite to
warrant disclosure.
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3.

E, F and G enter into an engagement letter under which E appoints F and G as the joint lead managers
and underwriters to the proposed issue. The engagement letter foreshadows that the parties will enter an
underwriting agreement in relation to the issue, on terms to be agreed.
Disclosure would not normally be required. The matter is still incomplete and insufficiently definite to
warrant disclosure.

4.

On F and G’s advice, E proposes to proceed with a renounceable accelerated pro rata entitlement offer of
new fully paid ordinary shares to raise $1 billion and to be offered to shareholders in Australia and New
Zealand and certain other jurisdictions selected by E in accordance with Listing Rule 7.7.1. In accordance
with normal underwriting practice, E, F and G propose to wait until just before the announcement of the
capital raising to finalise the ratio of the entitlement offer and the price of the new shares to be issued. E,
through its lawyers, approaches ASX for confirmation that the timetable for the proposed capital issue is
acceptable to ASX. ASX informs E’s lawyers in writing that the proposed timetable is acceptable.
Disclosure would not normally be required. The fact that an approach has been made to ASX for
confirmation about the timetable for the issue does not affect the confidentiality of the information. The
matter is still incomplete and insufficiently definite to warrant disclosure.

5.

Prior to market open on the scheduled date for the announcement of the offer, a board meeting of E is
held to approve the final terms of the proposed capital issue and to authorise the execution of the
underwriting agreement. E, F and G duly execute an underwriting agreement under which F and G agree
to manage and fully underwrite the entitlement offer. The agreement specifies the ratio of the entitlement
offer and the price of the new shares to be issued. E applies to ASX for, and is granted, a back-to-back
trading halt for four trading days to allow it to complete the institutional component of the offer.
E would be expected to disclose the material terms of the offer immediately after the underwriting
agreement has been signed. The announcement should include sufficient information about the offer for
investors to understand its ramifications and to assess its impact on the price or value of A’s securities.
Depending on the circumstances, that information might include:

6.

•

the amount and purpose of the capital raising;

•

the key terms of the entitlement offer;

•

the key dates for the entitlement offer, including details of the trading halt that has been granted to
facilitate the institutional component of the offer;

•

the fact that the offer is underwritten and by whom;

•

the material terms of the underwriting agreement, including any material conditions precedent or
termination events;

•

an update on its negotiations with its bankers regarding the debt facility for the balance of the
construction cost;

•

the impact of the capital issue, the debt facility and the construction project on E’s financial position;
and

•

any other material information relevant to whether shareholders should take up their entitlement.

Prior to the end of the trading halt, E successfully closes the institutional entitlement component of the
capital issue.
Disclosure would be required. The details to be disclosed should include the dollar amount raised in the
institutional component, the number of new shares taken up by institutional shareholders pursuant to their
entitlement, the number of new shares sold in the bookbuild for any shortfall and the clearing price for the
bookbuild. If the bookbuild has involved the bookrunner entering into:
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•

any concessionary fee or other arrangements which have had the result that the effective issue
price paid by some allottees differs materially from the bookbuild price announced by the entity;

•

any arrangements which have had the result that some allottees receive a material benefit for
agreeing to participate in the bookbuild at the bookbuild price announced by the entity and which is
not received by other allottees; or

•

any other arrangements with associates of the entity or the bookrunner to avoid a shortfall, or the
appearance of a shortfall, in the bookbuild,

then information about those arrangements should also be disclosed.256
7.

Approximately 4 weeks later E successfully closes the retail entitlement component of the capital issue.
Disclosure would be required. The details to be disclosed should include the dollar amount raised in the
retail component and the number of new shares taken up by retail shareholders pursuant to their
entitlement.

8.

The retail shortfall bookbuild commences after market close and closes overnight.
Disclosure would be required. The details to be disclosed should include the number of new shares sold in
the bookbuild for the retail shortfall and the clearing price for the bookbuild. Again, if the bookbuild has
involved the bookrunner entering into:
•

any concessionary fee or other arrangements which have had the result that the effective issue
price paid by some allottees differs materially from the bookbuild price announced by the entity;

•

any arrangements which have had the result that some allottees receive a material benefit for
agreeing to participate in the bookbuild at the bookbuild price announced by the entity and which is
not received by other allottees; or

•

any other arrangements with associates of the entity or the bookrunner to avoid a shortfall, or the
appearance of a shortfall, in the bookbuild,

then information about those arrangements should also be disclosed.257
9A.

As a gloss on this example, suppose that at some time prior to the announcement of the issue (ie, before
step 5 above), a short article appeared in a major newspaper commenting that E is rumoured to be looking
to raise in excess of a billion dollars to fund its iron ore project. When the market opened on the morning
the article was published, there was no noticeable impact on the market price or traded volume of E’s
securities.
In these circumstances, where the article has not had any impact on the market price or traded volume of
E’s securities, ASX normally would not require a response to the article. The comment appears to be
repeating information that the market is already aware of from the material in E’s annual report.
However, if the publication of the article had coincided with a material movement in the market price or
traded volume of E’s securities, then ASX may contact E to discuss whether it is aware of any information
concerning it which has not been announced to the market and which, if known, could explain the
abnormal trading in its securities. ASX would expect E to disclose to it the fact that it is about to undertake
a major capital raising, which in turn would lead to a discussion on whether an announcement might be
required because the material movement in the market price or traded volumes of its securities might

256 See the materials under the heading ‘Requirements for additional information’ in Guidance Note 30 Quotation of Additional Securities
and the Annexure to Guidance Note 1 Applying for Admission – ASX Listings.
257 See the materials cited in note 256.
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indicate that this information is no longer confidential or that there is, or could be, a false market in its
securities.
9B.

As an alternative gloss on this example, suppose that the day before E was due to announce its capital
raising (ie, just before step 5 above), an article appeared in a major newspaper stating that E will shortly
announce an underwritten billion dollar rights issue.
Disclosure would be required. While the matter is still incomplete, given the specificity and accuracy of the
information in the newspaper article, it has to be assumed that information about the capital raising is no
longer confidential. Since the setting of the offer terms and the execution of the underwriting agreement
are imminent, E may prefer to request a trading halt so that it can delay its announcement until after the
underwriting terms have been agreed and it can make a more definitive and informative announcement to
the market. In its request for a trading halt, E would state that the reason for the trading halt is that it is in
the final stages of setting the terms for a renounceable accelerated pro rata entitlement offer of
securities.258

Example D – material mineral discovery
1.

Listed entity H, a junior mining exploration company, has recently acquired a tenement from another
entity. When it announced the acquisition to the market, it highlighted that the previous owner had
conducted a VTEM259 survey which had indicated near surface nickel-copper sulphide mineralisation and
that it was proposing to undertake a 5 hole drilling campaign to test the prospectivity of the tenement. The
first two holes appeared to contain small traces of copper sulphide mineralisation. When the third hole was
completed, however, it was apparent from a visual inspection of the drill core that there was a significant
nickel and copper sulphide intercept close to the surface.
Whether disclosure is required at this stage would depend on the circumstances. In many cases,
information derived solely from a visual inspection of a core sample and before an assay has been
undertaken, would be a matter of supposition and insufficiently definite to warrant disclosure. In those
circumstances, disclosure of the drilling results would not normally be expected until the drill core had
been assayed and analysed and a report that complies with the requirements in Chapter 5 and
Appendix 5A260 of the Listing Rules for reporting exploration results had been prepared.
There may be cases, however, depending on the style of mineralisation and what is apparent from the
visual inspection, where an announcement would be appropriate at this stage. In those cases, the
announcement should make it clear that it is based solely on a visual inspection of the core sample and
that the sample is yet to be assayed and analysed. It would generally be inappropriate to make any
comments about the grade or quality of the mineralisation in the announcement in the absence of an
assay.

2.

The core samples for all 3 holes are sent for analysis. The assay results confirm the presence of high
grade sulphides in a wide intercept. H’s CEO immediately instructs the company secretary to prepare a
draft announcement about the drilling results to be reviewed and settled by H’s geologist (a ‘competent
person’ under the JORC Code) and approved by H’s board of directors. She also instructs the company
secretary to keep an eye on the company’s share price for any signs that news about the discovery may
have leaked. The company secretary and the geologist promptly and diligently work on the
announcement, making sure that it complies with the requirements in Chapter 5 and Appendix 5A of the
Listing Rules for reporting exploration results. The company secretary convenes a meeting of H’s board on

258 Note that to the extent that this trading halt has had to be applied for earlier than intended, it would utilise part of the maximum period
of four trading days that E can apply for by way of a back-to-back trading halt. If E needed a longer period to finalise the institutional
component of the offer, it would need to request a voluntary suspension to cover that longer period.
259 VTEM refers to a Versatile Time Domain Electromagnetic survey.
260 The Australasian Code for Reporting of Exploration Results, Mineral Resources and Ore Reserves (otherwise known as the JORC
Code).
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short notice to consider the draft announcement. H’s board reviews the draft announcement and approves
its release.
Disclosure would be required immediately after the board has approved the announcement.
This example recognises that the board of a junior mining exploration company is likely to want to, and a
reasonable person would expect it to, approve any announcement of material exploration results before it
is released. In a case such as this, the requirement to disclose information immediately can accommodate
the need for a board to review and approve a continuous disclosure announcement, provided it is done
promptly and without delay.261
3.

H conducts a further drilling program with a view to proving up a mineral resource. As each set of material
drill results are received, H follows the process outlined in 2 above and releases information about the
results to the market.

4.

H’s geologist determines that there is now enough drilling information to estimate a mineral resource and
begins the work needed to do that. Upon receipt of the geologist’s resource estimate, H instructs the
company secretary to prepare an announcement that complies with the requirements in Chapter 5 and
Appendix 5A of the Listing Rules for reporting a mineral resource. The company secretary convenes a
meeting of H’s board on short notice to consider the draft announcement. The announcement is tabled
and approved at a board meeting.
Disclosure would be required immediately after the board has approved the announcement.

5.

As a gloss on this example, suppose that at some time after the initial core samples had been inspected
but prior to the announcement of the drill results (ie, between steps 1 and 2 above), H notices that there is
a sudden spike in the market price and trade volumes of its securities. There are no other reasons to
explain the spike in price and volume apart from a suspicion that news about the drill results may have
leaked.
In these circumstances, it is likely that ASX will contact H to ask whether it is aware of any information
concerning it which has not been announced to the market and which, if known, could explain the
abnormal trading in its securities. In anticipation of this, H should be contacting its listings adviser to
request a trading halt so that trading in its securities is not taking place in a false market while it continues
the work involved in preparing the announcement of its drill results.

Example E – material law suit
1.

Listed entity J, a mining exploration company whose principal asset is a particular mining tenement, is
served with legal proceedings by a plaintiff K challenging the validity of J’s title and asserting a competing
claim to the tenement.
Disclosure would be required. The information does not fall within any of the categories of information
excluded from disclosure under Listing Rule 3.1A.1. The point at which disclosure would be required would
depend on the circumstances. If J has sufficient facts at hand to assess that information about the legal
proceedings is market sensitive (noting that the proceedings on their face appear to be highly significant
as they threaten J’s principal asset), the disclosure would be required immediately after the service of the
legal proceedings. If J doesn’t have sufficient facts at hand to make that assessment (which might be the
case, for example, if the proceedings have “come out of the blue” and J needs legal advice to assess
whether K’s claim has any merit or is totally frivolous), the disclosure would be required immediately J has,
or ought reasonably to have, collected sufficient facts to be able to make that assessment.262
The details to be disclosed would also depend on the circumstances but might include:

261
262

See ‘4.8 Does the board need to approve an announcement under Listing Rule 3.1?’ on page 19.
See ‘4.4 When does an entity become aware of information?’ on page 12 and, in particular, the example given in note 39.
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2.

•

a summary of the matters raised and the relief being sought by K in the legal proceedings; and

•

whether J intends to defend the proceedings.263

J instructs its lawyers to defend the claim. They conduct a detailed investigation into the matter and
provide written advice to J about the relative merits of the claim.
Alternative A: J’s lawyers advise that K’s claim has some chance of success and that it would be prudent
for J to attempt to settle the claim at the earliest opportunity.
Disclosure would not normally be required. The advice has been prepared for internal management
purposes (the conduct of the litigation). A reasonable person would not expect the advice to be
disclosed.264
Alternative B: J’s lawyers advise that K’s claim has very little merit and almost no chance of success.
Disclosure would not normally be required. The advice has been prepared for internal management
purposes (the conduct of the litigation). A reasonable person would not expect the advice to be disclosed.
J, of course, may choose voluntarily to disclose the fact that it has received legal advice that the claim has
little merit, even though it is not legally obliged to do so. However, it should be aware that if it does so, that
will potentially waive any legal professional privilege it might otherwise be able to assert in the advice.

3.

In due course, J’s lawyers commence discussions with K’s lawyers with a view to settling the claim.
Disclosure would not normally be required. The information concerns an incomplete negotiation and is
insufficiently indefinite to warrant disclosure.

4.

After some months of negotiation, J and K, through their lawyers, reach an agreement to settle the claim. J
and K execute a deed to record and give effect to the settlement. The deed includes a clause requiring the
settlement to be kept confidential, save to the extent that disclosure is required by law.
Alternative A: reflecting the fact that that the claim had some chance of success, the settlement provides
for K to withdraw its claim in consideration for a “free” issue of ordinary shares in J to K equivalent to 15%
of J’s issued capital and a cash payment by J to K.
Disclosure of the material terms of the settlement would be required immediately after the deed of
settlement is signed.265 Depending on the circumstances, this might include:
•

the fact that the claim has been settled;

•

the number of ordinary shares to be issued by J to K (this information does not fall within the
confidentiality provision in the deed since it is plainly market sensitive and therefore required to be
disclosed by law under Listing Rule 3.1 and section 674);266

•

if the information about the cash payment by J to K is market sensitive,267 the amount of that cash
payment (again, if this information is market sensitive, it does not fall within the confidentiality

263 It would be imprudent for H to include in the announcement the statement that not infrequently appears in such announcements that
the claim has little or no merit and therefore will be vigorously defended, unless H has received considered legal advice to that effect. If it
makes this statement and it transpires that the claim in fact does have some merit, H may leave itself open to an action for misleading or
deceptive conduct under section 1041H.
264 See ‘5.9 Listing Rule 3.1A.3 – the reasonable person test’ on page 37.
265 In this case, given the confidentiality clause in the deed of settlement, it would generally not be appropriate to lodge a copy of the deed
on the ASX Market Announcements Platform. While the confidentiality clause cannot prevent the disclosure of information required to be
disclosed under Listing Rule 3.1, the deed may well contain other information that is not be required to be disclosed under Listing Rule 3.1
and the publication of that information on the ASX Market Announcements Platform could give rise to a breach of the confidentiality clause.
266 It is also separately disclosable to ASX under Listing Rule 3.10.3 and to ASIC under section 254X.
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provision in the deed since it is required to be disclosed by law under Listing Rule 3.1 and
section 674); and
•

the impact of the settlement on J’s financial position.

Alternative B: reflecting the fact that that the claim had very little merit, the settlement provides for K to
withdraw its claim without any compensation from J and for each party to bear its own legal costs.
Disclosure of the material terms of the settlement would be required immediately after the deed of
settlement is signed. Depending on the circumstances, this might include:
•

the fact that the claim has been settled; and

•

that the terms of the settlement are confidential but it is not expected that the settlement will have
any material impact on J’s financial position.268

Example F – material difference in earnings compared to earnings guidance
1.

Listed entity L, a manufacturing company which uses imported components to produce goods for the local
market, has published earnings guidance for the current financial year stating that it expects its net profit
after tax to be in the region of $45 million to $50 million. Ten months into the financial year, it becomes
reasonably apparent that L’s net profits for the year will be at least $55 million, and possibly more, due to
better than expected trading conditions and a favourable exchange rate over the year to date. Mindful of
ASX’s guidance on if and when a listed entity should be updating its published earnings guidance, the
board of L determines that it ought to publish updated earnings guidance and asks management to
prepare a detailed earnings forecast for the financial year and a draft announcement with revised
guidance for its review.
The information in this case that L’s earnings are likely to exceed its published earnings guidance by
around 10% will only have to be announced under Listing Rule 3.1 if that information is market sensitive
(ie, if a reasonable person would expect the information to have a material effect on the price or value of
L’s securities). A variation in earnings of this magnitude may, or may not, be market sensitive, depending
on the circumstances.269 For example, if the market regards this as a “one-off” and that trading conditions
and exchange rates are likely not to be as favourable in future years, then the better than expected result
this year may not have any material effect at all on the price or value of L’s securities.
If Listing Rule 3.1 does apply, it will require the information to be disclosed immediately (ie, promptly and
without delay) upon L becoming aware of it. This in turn will require the detailed earnings forecast to be
prepared and reviewed and approved by the board promptly and without delay.
If Listing Rule 3.1 does not apply, L may still have disclosure issues under section 1041H. To address
those issues, it would be prudent for L to adopt the same approach (ie, to prepare the detailed earnings
forecast and have it reviewed and approved by the board promptly and without delay).

2.

L’s management completes a detailed earnings forecast and a draft announcement as quickly as it
reasonably can in the circumstances, having regard to the need to ensure that the forecast is prepared
with appropriate care and diligence and is not misleading. The forecast confirms that L’s net profits for the
financial year are likely to be in the region of $55 million to $60 million and this is reflected in the draft
announcement. L’s secretary convenes a board meeting on short notice to consider the revised forecast

267 If the information about the cash payment by J to K was not market sensitive (eg, it was only a relatively small amount), it would be
sufficient for the announcement to state that the settlement also provides for a cash payment by J to K but that the amount is not
considered material and is confidential.
268 This assumes that the legal costs that J has incurred to date, and which J must bear under the terms of the settlement, will not have a
material impact on J’s financial position.
269 See the discussion under ‘7.3 Earnings surprises’ on page 43.
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and draft announcement. L’s board carefully vets the figures in the detailed earnings forecast and the
assumptions underpinning it. It also reviews the draft announcement and approves its release.
Disclosure would be required immediately after the board has approved the detailed earnings forecast and
announcement.270 The announcement should include the revised earnings guidance for the financial year.
It might usefully include an explanation of the reasons why it has been revised upwards.
Listed entities should again note ASIC’s guidance that any material assumptions or qualifications that
underpin forward looking statements (such as an earnings forecast) in an announcement under Listing
Rule 3.1 should be stated in the announcement.271
Example G – material difference in earnings compared to consensus estimates
1.

Listed entity M is in the business of providing contract engineering and construction services to mining
businesses. It has a policy of not providing earnings guidance. It is covered by sell-side analysts. Their
estimates for M’s net profit after tax for the current financial year range from $450 million to $550 million,
with the consensus estimate being $500 million. One of M’s major projects, which was close to completion
and on which it was expecting to make a substantial profit, has just been hit by a severe cyclone. The
damage is considerable and it is reasonably apparent that it will have a significant impact on the
profitability of the project and, because of that, is likely to have a material effect on the price or value of
M’s securities. However, M needs to conduct an on-site assessment of the extent of the damage and
review its contractual obligations to repair the damage, its liability to penalties for late delivery and its
ability to make an insurance claim, before it can put a figure on the financial impact of the cyclone.
M is aware of market sensitive information (the fact that its major project has suffered considerable
damage caused by a severe cyclone and that this is likely to have a material effect on the price or value of
its securities). M therefore should immediately give that information to ASX under Listing Rule 3.1.
Since M doesn’t yet know the impact of the cyclone on the profitability of the project, its announcement
need not say anything on that issue at this point beyond saying that it will be conducting a review to
determine the extent of the damage caused by the cyclone and the impact it may have on its earnings,
and that it will provide an update to the market after it has completed that review.272 The announcement
might also usefully mention the likely timeframe for the review and when an update to the market can be
expected.
Note that to comply with the timing requirements that underpin Listing Rule 3.1, the review should be
conducted and the results announced promptly and without delay.

2.

Having conducted the review, M determines that instead of a profit, it is now likely to make a $200 million
loss on the project due to penalties for late delivery. This information in and of itself is considered likely to
have a material effect on the price or value of M’s securities. M has other projects which are performing
better than budget and which may help to offset some of that loss. However, it is still reasonably clear that
even allowing for these positive variances, M’s net profit after tax for the financial year will be significantly
lower than the consensus estimate and that this information is likely to have a material effect on the price
or value of M’s securities. M recognises that in these circumstances, it would be appropriate to conduct a
review of its entire portfolio of projects and give guidance to the market on its likely profit for the year.

270 This assumes that a reasonable person would expect information about the revised earnings forecast to have a material effect on the
price or value of L’s securities and therefore the information has to be disclosed immediately under Listing Rule 3.1. Even if there is some
doubt as to whether that is the case, L should disclose the information immediately in order to minimise its exposure under section 1041H
for having potentially misleading guidance on foot.
271 See note 107 and accompanying text.
272 See ASIC Media Release 12-53MR, where ASIC issued 3 infringement notices against a listed entity for failing to disclose immediately
losses on two material construction projects and a material write-down of an investment. The entity in that case had delayed the disclosure
of the information about the losses and their causes, pending the release of revised earnings guidance to the market.
Again, it should be noted that the fact that a listed entity complies with an infringement notice is not to be taken as an admission of guilt or
liability (see section 1317DAF).
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M is aware of market sensitive information (the fact that it now expects to make a $200 million loss on the
major project and that this is likely to have a material effect on the price or value of its securities). M
therefore should immediately give that information to ASX under Listing Rule 3.1.
M’s announcement could mention that it is conducting a review of the profitability of the balance of its
portfolio of projects and that it will provide a further update to the market after the review has been
completed. It might also usefully mention the likely timeframe for the review and when a further update to
the market can be expected.
Again, to comply with the timing requirements that underpin Listing Rule 3.1, the review of the balance of
its portfolio of projects should be conducted and the results announced promptly and without delay.
3.

M’s management completes the review of its portfolio of projects and forecasts that M’s net profit for the
financial year is likely to be in the range of $240 million to $260 million. M’s secretary convenes a board
meeting on short notice to consider the forecast and a draft announcement to the market about it. M’s
board carefully vets the figures in the forecast and the assumptions underpinning it. It also reviews the
draft announcement and approves its release.
Disclosure of the earnings forecast would be required immediately after the board has approved the
forecast and announcement.273 The announcement should include M’s earnings forecast for the financial
year. It might usefully include an explanation of the reasons why it is lower than the consensus estimate.
Listed entities should again note ASIC’s guidance that any material assumptions or qualifications that
underpin forward looking statements (such as an earnings forecast) in an announcement under Listing
Rule 3.1 should be stated in the announcement.274

Example H – other examples illustrating some of the principles in Guidance Note 8
1.

Anticipate what might happen if information about a confidential transaction leaks and have a
template announcement ready that can be updated and issued straight away:
Example H1: listed entity N is in confidential negotiations with overseas entity O regarding a merger of the
two entities. N recognises that, even with careful precautions to preserve the confidentiality of the
negotiations, there is always a risk that information about the transaction could leak. N monitors the
market price of its securities, newswire services, the press, certain social media sites that it is aware of
that regularly include postings about it, and enquiries from analysts and journalists for signs of information
leakage. In the final stages of negotiations, a press article appears referring to the transaction. N
understands that this means that information about the transaction is no longer confidential and that it is
therefore no longer able to rely on the carve-outs from disclosure in Listing Rule 3.1A. It must therefore
immediately make an announcement about the transaction under Listing Rule 3.1.
N anticipated this possibility when it commenced negotiations with O and had prepared a draft letter to
ASX requesting a trading halt and a draft announcement stating that it is in merger discussions with O. It
has been keeping the draft announcement updated as the negotiations have progressed. The current
version states that N and O are in the final stages of negotiation and expect to be in a position to make a
further announcement about a concluded transaction within the next 48 hours.
N is therefore able to issue an immediate announcement about the fact that it is in negotiations with O and
to request an immediate trading halt. This will allow it time to finalise those negotiations and to make a
more complete announcement about the transaction when the negotiations have concluded.

2.

Where you have advance notice of an event that is likely to require an announcement under Listing
Rule 3.1, prepare a draft announcement ahead of time that can be issued straight away:

273 This assumes that a reasonable person would expect information about the revised earnings forecast to have a material effect on the
price or value of M’s securities and therefore the information has to be disclosed immediately under Listing Rule 3.1.
274 See note 107 and accompanying text.
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Example H2: listed company P is proposing a scheme of arrangement to merge with another entity. It has
approached the court for orders convening the necessary scheme meetings under section 411(1) of the
Corporations Act. The convening of the meetings has been opposed by some security holders. The court
is due to hand down its decision on whether or not to convene the meetings at 2.15 pm.
Being proactive and anticipating the need to issue an announcement to the market about the court’s
decision, P’s company secretary prepares 2 draft announcements ahead of time – one announcing that
the court has granted orders convening the scheme meetings and outlining the timetable for the meetings,
and the other announcing that the court has declined those orders and outlining what that means for the
company. In this way, P is in a position to release an announcement to the market straight away,
regardless of how the court rules on the matter.
See also Example H3 below.
3.

Where the event that gives rise to the need to make an announcement is within your control, be
sensitive to the hours when licensed markets in Australia are trading and, where possible, try to
ensure that the event happens and the announcement is made before trading commences or after
trading has closed, to avoid disrupting the normal course of trading on licensed markets:
Example H3: listed entity Q has been negotiating the purchase of a material business. It has not yet made
an announcement about the transaction because it has been confidential, incomplete and subject to
negotiation. The outstanding commercial points being negotiated are finally agreed late one afternoon and
Q’s lawyers are instructed to finalise the transaction agreements with the lawyers for the vendor and to
have them ready for signing the following morning. Q’s financial advisers are instructed to prepare a draft
ASX announcement and a draft press release reflecting the final negotiated outcome and to circulate them
to all parties for approval overnight.
Knowing that the transaction will need to be announced immediately after the transaction agreements are
signed, Q arranges for the signing to take place at 9.00 am Sydney time and for a press conference to
take place at 9.30 am. As soon as the transaction agreements are signed, Q transmits the agreed ASX
announcement to the ASX Market Announcements office and shortly thereafter receives back a
confirmation that it has been released to the market. Q then holds its press conference, as scheduled, at
which it releases the agreed press announcement.275
Since this has all taken place before the market opens, Q has been able to ensure the orderly release of
information without having to request a trading halt. Licensed securities markets will have an opportunity
to absorb the information and to reflect it appropriately in the price of Q’s securities when trading
commences later that morning.

4.

If a market sensitive announcement has to be delayed for any reason and the market will be
trading during any part of the delay, request a trading halt to avoid having the market trade on an
uninformed basis:
Example H4: listed entity R has been negotiating a major contract with the Australian government. The
contract is to be signed at 9.00 am Sydney time on a trading day and the relevant Minister has scheduled
a major press conference for midday Sydney time on that day to announce the contract. Protocol dictates
that the contract should be announced by the government and R therefore considers it appropriate to
delay issuing its announcement to the market until immediately after the Minister has held the press
conference.

275 Note that any material information in the press release in this example must also be included in the ASX announcement. Also, if any
material information is revealed in response to questions at the press conference that is not contained in the ASX announcement, Q would
be obliged to make an immediate announcement to ASX regarding that information.
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R should request a trading halt before the commencement of trading on the morning the contract is
signed, recognising that the obligation to announce the signing of the contract would have arisen at the
time it was signed.
5.

An example of a situation where a reasonable person would expect information to be disclosed
under Listing Rule 3.1A.3:
Example H5: listed exploration company S has been conducting an infill drilling program. The assay
results for the first five completed drill holes were very promising. S announced them to the market as
soon as they became available and its share price increased by 20% and there was a significant uptick in
the traded volume of its shares.
S has just completed drilling on the next five holes, which are in close proximity to the first five. These drill
holes have returned assay results which are far less promising, casting real doubts on the size and
economic viability of the deposit.
One of S’s directors asserts that the information from the latest holes is not sufficient for S to be able to
form a view about the market sensitivity of the information and that S needs to drill further holes to have a
more complete picture of the size and grade of the deposit before making any further announcement to
the market.
Even if this assertion was correct, S would be expected to make an immediate announcement regarding
the latest assay results. In these circumstances, given the significant impact that the original promising
assay results had on the market price of its shares and the far less promising results from holes in close
proximity , a reasonable person would expect S to make such a disclosure.
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Annexure B:
Relevant provisions of the Corporations Act
This annexure has been included to give listed entities and their officers guidance on the interaction of Listing
Rule 3.1 with some key provisions in the Corporations Act. It is not intended to be an exhaustive analysis of the
disclosure obligations of a listed entity under the Corporations Act.
The statutory requirement for timely disclosure
The importance of Listing Rule 3.1 is recognised and reinforced by section 674(2) of the Corporations Act. This
section provides, in effect, that where:
(a)

an ASX listed entity has information about specified events or matters that the provisions of the Listing
Rules require the entity to notify to ASX as they arise for the purpose of ASX making that information
available to participants in the market; and

(b)

that information is not generally available and is information that a reasonable person would expect, if it
were generally available, to have a material effect on the price or value of ED securities276 of the entity;

the entity must notify ASX of that information in accordance with those provisions.
The consequences for a listed entity in failing to make timely disclosure
The consequences for a listed entity in breaching section 674(2) are potentially serious. It is both a criminal
offence and a financial services civil penalty provision, punishable in the former case by a fine of up to
1,000 penalty units277 and in the latter case by a civil penalty of up to $1,000,000.278 Alternatively, if ASIC has
reasonable grounds to suspect such a breach it may, by administrative action, issue an infringement notice
imposing a penalty of up to $100,000.279
Persons who suffer loss or damage as a result of a listed entity’s breach of section 674(2)280 may recover that
amount from the entity under section 1317HA.281 ASIC may bring representative proceedings on behalf of such
persons282 and has used its power to enter into enforceable undertakings283 to require a listed entity to establish a
compensation fund to meet prospective claims under section 1317HA.284

276

"ED securities" stands for “enhanced disclosure securities”. The term is defined in section 111AD and the following sections. For an
ASX listed entity, it includes any class of securities to which the ASX Listing Rules apply. For an entity admitted to the official list in the
ASX Listing category, this will inevitably include its ordinary shares (in the case of a company) and ordinary units (in the case of a trust). It
will also include any other class of the entity’s securities that are quoted on ASX.
277 Sections 1311 and 1312. At the time of writing, a penalty unit was equivalent to $110.
278 See sections 1317DA, 1317E(1)(ja), 1317G(1A) and 1317G(1B)(b).
279 See generally ASIC Regulatory Guide 73 Continuous disclosure obligations: infringement notices. The size of the penalty that can be
imposed varies, based on the market capitalisation of the listed entity (section 1317DAE). If a listed entity satisfies the infringement notice
by paying the specified penalty and disclosing to the market any specific information referred to in the notice within the required timeframe,
ASIC is then precluded from taking civil or criminal proceedings against the entity for the alleged breach specified in the infringement
notice (section 1317DAF(5)). Compliance with the infringement notice does not, however, preclude ASIC from taking civil penalty
proceedings under section 674(2A) of the Corporations Act against people involved in the alleged breach, nor does it affect the right of
third parties who may have been adversely affected by the entity’s conduct, to bring compensation proceedings against the entity in
relation to the alleged breach (section 1317DAF(6)).
280 For example, someone who has purchased or sold securities in the entity while the information was withheld from the market.
281 There have been a number of high profile class actions against listed entities under sections 674 and 1317HA, predominantly involving
security holders who purchased securities in an entity when adverse information having a negative effect on the value of its securities was
alleged to have been withheld from the market.
282 Section 1317J(1).
283 Section 93AA of the Australian Securities and Investments Commission Act 2001 (Cth) (referred to in this Guidance Note as the “ASIC
Act”).
284 See ASIC Media Release 06-443.
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The consequences for directors, secretaries and other officers in failing to make timely disclosure
A director, secretary or other officer of a listed entity who is “involved in”285 a listed entity’s contravention of
section 674(2) may breach section 674(2A). This is also a financial services civil penalty provision punishable by
a penalty of up to $200,000.286 Again, persons who suffer loss or damage as a result of an officer’s breach of
section 674(2A) may recover that amount from the officer in question under section 1317HA.
There is a due diligence defence in section 674(2B), which protect officers of a listed entity from civil penalties
and civil claims for damages if they can prove that they:
•

took all steps (if any) that were reasonable in the circumstances to ensure that the entity complied with its
continuous disclosure obligations; and

•

after doing so, believed on reasonable grounds that the entity was complying with those obligations.

Hence, it is important that a listed entity has in place appropriate policies and procedures to comply with its
disclosure obligations under Listing Rule 3.1.287 The absence of such policies and procedures may make it difficult
for an officer of a listed entity to rely on the due diligence defence in section 674(2B).
Finally, it should be noted that an officer of a listed entity who is involved in a breach of Listing Rule 3.1 may also
breach his or her statutory duties of care and diligence to the entity under section 180(1) (in the case of a listed
company) or section 601FD(1)(b) (in the case of a listed trust).288 Both of these sections are corporation/scheme
civil penalty provisions. Breaching them can lead to the imposition of a civil penalty of up to $200,000, a liability to
compensate the listed entity for any loss or damage it suffers and the person being disqualified from managing a
corporation.289
The statutory prohibitions against false or misleading disclosures
Not only must the disclosure of information that may have a material effect on the price or value of a listed entity’s
securities be timely, it must also be accurate and not misleading.
A misleading or deceptive announcement under Listing Rule 3.1 breaches section 1041H of the Corporations Act
and section 12DA of the ASIC Act. While this does not attract criminal or civil penalties, it will empower the court
to grant an injunction to cure the breach or to order the disclosure of corrective information.290 In addition, any
person who has suffered loss or damage as a result of the breach may recover that amount from the entity, as
well as from any other person (such as a director, secretary or other officer) who was “involved in”291 the entity’s
breach.292

285

Section 79 defines what it means to be “involved in” a breach of the Corporations Act. It includes aiding, abetting, counselling or
procuring the breach or being in any way, by act or omission, directly or indirectly, knowingly concerned in the breach.
286 See sections 1317DA, 1317E(1)(ja), 1317G(1A) and 1317G(1B)(a). Note that while the directors, secretaries and other officers of a
listed entity are the class most likely to attract liability under section 674(2A), that section is not confined to such officers and extends to
any person who is involved in a listed entity’s contravention of section 674(2). The maximum civil penalty for breaching section 674(2A) is
$200,000 in the case of an individual and $1,000,000 in the case of a body corporate.
287 For further guidance on continuous disclosure compliance policies, see Annexure C.
288 See ASIC v Macdonald (No 11), note 74 above, where the court found that the non-executive directors, CEO, CFO and company
secretary/general counsel of a listed company all breached their duties to the company under section 180(1) as a result of their
involvement in a failure by the company to announce certain information in breach of Listing Rule 3.1 and section 674 and in the company
making a misleading announcement about other information in breach of section 1041H. The decision against the non-executive directors
and the company secretary/general counsel was ultimately affirmed on appeal by the High Court in ASIC v Hellicar, note 74, and Shafron v
ASIC [2012] HCA 18 respectively. The decision against the CFO was affirmed on appeal by the NSW Court of Appeal in Morley v ASIC,
note 75). The CEO did not appeal the decision at first instance.
289 See sections 1317E(1)(a) and (g), 1317G(1), 1317H and 206C.
290 Sections 1324 and 1324B.
291 See note 285.
292 Section 1041I of the Corporations Act and section 12GF of the ASIC Act.
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An officer or employee of a listed entity who gives, or authorises or permits the giving of, materially false or
misleading293 information to ASX under Listing Rule 3.1:
•

knowingly, breaches section 1309(1) of the Corporations Act, which is a criminal offence punishable by a
fine of up to 200 penalty units and/or imprisonment for up to 5 years; or

•

without taking reasonable steps to ensure that the information was not false or misleading, breaches
section 1309(2) of the Corporations Act, which is a criminal offence punishable by a fine of up to
100 penalty units and/or imprisonment for up to 2 years.

Depending on the circumstances, the making of a false or misleading announcement to ASX may also breach
section 1041E (knowingly or carelessly making a false or misleading statement that is likely to induce persons to
acquire or dispose of financial products or to have the effect of increasing, reducing, maintaining or stabilising the
price for trading in financial products on a financial market) or 1041F (inducing another person to deal in financial
products by knowingly or recklessly making a statement that is false or misleading). These are very serious
criminal offences, punishable:
•

in the case of an individual, by up to 10 years’ jail and/or a fine of up to the greater of: (a) 4,500 penalty
units; or (b) if the court can determine the total value of the benefits that have been obtained by one or
more persons and are reasonably attributable to the commission of the offence, 3 times that total value;
and

•

in the case of a body corporate, a fine of up to the greatest of: (a) 45,000 penalty units; or (b) if the court
can determine the total value of the benefits that have been obtained by one or more persons and are
reasonably attributable to the commission of the offence, 3 times that total value; or (c) if the court cannot
determine the total value of those benefits, 10% of the body corporate’s annual turnover during the
12 month period ending at the end of the month in which the body corporate committed, or began
committing, the offence.294

Listed entities and their officers should note, in particular, the legal issues that may arise when making forward
looking announcements (eg, announcements containing earnings guidance or exploration or production targets).
Under both the Corporations Act and the ASIC Act, when a person makes a representation with respect to any
future matter and the person does not have reasonable grounds for making the representation, the representation
is taken to be misleading.295
The duty to implement proper information reporting systems
As a matter of general law, it seems reasonably clear that the directors of a listed entity have a duty to ensure
that the entity has appropriate information reporting systems in place so that they are kept apprised of material
developments affecting the entity in a timely manner.296 Failure to do so is likely to breach their statutory duties of
care and diligence to the entity under section 180(1) (in the case of a listed company) or section 601FD(1)(b) (in
293

This includes omitting material which renders the information given to ASX misleading in a material respect.
Section 1311.
295 See section 769C of the Corporations Act and section 12BB(1) of the ASIC Act. Note that under the ASIC Act, a person making a
representation as to the future is taken not to have had reasonable grounds for making the representation unless they adduce evidence to
the contrary: section 12BB(2) of the ASIC Act.
See also ASIC Regulatory Guide 170 Prospective financial information and ASC v MacLeod [2000] WASCA 101 (reversed on jurisdictional
grounds in MacLeod v ASIC [2002] HCA 37).
296 See ASIC v Adler [2002] NSWSC 171, where Santow J held that directors are required to take reasonable steps to place themselves
in a position to guide and monitor the management of the company, including becoming familiar with the fundamentals of the business in
which the company is engaged and “a continuing obligation to keep informed about the activities of the corporation”. See also Re
Caremark International Inc. Derivative Litigation (1996) 698 A.2d 959, where the Delaware Court of Chancery held that the directors of a
corporation have an obligation to be reasonably informed concerning the corporation and that includes an obligation to assure themselves
that information and reporting systems exist in the corporation that are reasonably designed to provide to senior management and to the
board itself timely, accurate information sufficient to allow management and the board, each within its scope, to reach informed judgments
concerning both the corporation's compliance with law and its business performance.
294
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the case of a listed trust). As mentioned above, such a breach may lead to the imposition of a civil penalty of up
to $200,000, a liability to compensate the listed entity for any loss or damage it suffers and the person being
disqualified from managing a corporation.
Hence, it is important that a listed entity has in place appropriate policies and procedures to ensure that
information which may be market sensitive and which may require disclosure under Listing Rule 3.1 is brought to
the attention of its directors, secretaries and senior managers in a timely manner.
Annexure C has further guidance on the policies and procedures that a listed entity should implement to comply
with its obligations under Listing Rule 3.1.
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Annexure C:
Guidance on compliance policies
Every listed entity should have an effective297 written policy on continuous disclosure aimed at ensuring that
information which may be market sensitive and which may require disclosure under Listing Rule 3.1:
•

is brought to the attention of its directors, secretaries and senior managers in a timely manner;

•

is promptly assessed to determine whether it requires disclosure under Listing Rule 3.1; and

•

if it does, is promptly given to ASX.

Not only will this aid the entity in complying with its obligations under Listing Rule 3.1, in the event that the entity
does happen to breach those obligations, the fact that it has such a policy may well be taken into account by a
court as a mitigating factor in assessing the level of penalty that should be imposed in relation to that breach.298 It
may also assist the directors, secretaries and other officers of the entity in being able to assert the due diligence
defence in section 674(2B).299
The recommendations of the ASX Corporate Governance Council
In designing their disclosure policies, listed entities should have regard to the commentary accompanying
Recommendation 5.1 of the ASX Corporate Governance Council’s Corporate Governance Principles and
Recommendations.300 This recommends that entities have a written compliance policy that includes vetting and
authorisation processes designed to ensure that:
all investors have equal and timely access to material information concerning the entity – including its
financial position, performance, ownership and governance; and

•

297

The case law on compliance systems suggests that to be effective, a compliance system should:
•

be actively implemented (ACCC v Australian Safeway Stores Pty Ltd [1997] ATPR ¶41-562, especially at page 43,815);

•

be communicated to all affected staff (Evans v Lee and Commonwealth Bank of Australia (1996) EOC 92-822 and Hopper v
Mount Isa Mines Ltd [1997] QADT 3). In this regard, it is not sufficient just to provide manuals or place material on the intranet –
all relevant staff must be informed about the system and properly trained (Coyne v P & O Ports [2000] VCAT 657);

•

include proper escalation procedures so that actual or potential breaches are brought to the attention of senior managers (EPA v
Great Southern Energy [1999] NSWLEC 192);

•

be properly supervised or policed to make sure it is applied (Videon v Barry Burroughs Pty Ltd (1981) 53 FLR 425 and Ali v
Hartley Poynton Ltd [2002] VSC 113);

•

be monitored or audited for effectiveness (Hopper v Mount Isa Mines Ltd [1997] QADT 3); and

• be kept under review and updated when necessary (TPC v CSR Ltd [1991] ATPR ¶41-076).
See ASIC v Chemeq Ltd [2006] FCA 936, especially at paragraphs 84-99, and cf ACCC v Rural Press Ltd [2001] ATPR ¶41-833, at
page 43,291.
299 See ‘The consequences for directors, secretaries and other officers in failing to make timely disclosure’ on page 73.
300 Recommendation 5.1 states that listed entities: “should establish written policies designed to ensure compliance with ASX Listing Rule
disclosure requirements and to ensure accountability at a senior executive level for that compliance and disclose those policies or a
summary of those policies.” This recommendation supports Principle 5, namely, that listed entities should promote timely and balanced
disclosure of all material matters concerning them.
The Corporate Governance Principles and Recommendations are underpinned by Listing Rule 4.10.3, which requires a listed entity to
include in its annual report a statement disclosing the extent to which it has followed those recommendations during the reporting period. If
the entity has not followed all of the recommendations, the entity must identify those recommendations that have not been followed and
give reasons for not following them. If a recommendation has been followed for only part of the period, the entity must state the period
during which it has been followed.
The Corporate Governance Principles and Recommendations are available online at:
http://www.asx.com.au/documents/about/cg_principles_recommendations_with_2010_amendments.pdf.
298
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•

announcements by the entity are factual, balanced301 and expressed in a clear and objective manner that
allows investors to assess the impact of the information when making investment decisions.

It also recommends that a listed entity’s disclosure policy should address:
•

the roles and responsibilities of directors, officers and employees of the entity in the disclosure context; in
particular, who has primary responsibility for ensuring that the entity complies with its disclosure
obligations and who is primarily responsible for deciding what information will be disclosed;

•

measures for seeking to avoid the emergence of a false market in the entity’s securities;

•

safeguarding confidentiality of corporate information to avoid premature disclosure;

•

media contact and comment; and

•

external communications such as analyst briefings and responses to security holder questions.

ASIC Regulatory Guide 62
In designing their disclosure policies, listed entities should also have regard to the 10 principles set out in ASIC
Regulatory Guide 62 Better disclosure for investors. Those principles are:302
1.

Establish written policies and procedures on information disclosure. Focus on continuous disclosure and
improving access to information for all investors.

2.

Use current technology to give investors better access to your information. In particular, post price
sensitive information on your company’s website as soon as it is disclosed to the market.

3.

Nominate a senior officer to have responsibility for:
•

making sure that your company complies with continuous disclosure requirements;

•

overseeing and co-ordinating disclosure of information to the stock exchange, analysts, brokers,
shareholders, the media and the public; and

•

educating directors and staff on the company’s disclosure policies and procedures and raising
awareness of the principles underlying continuous disclosure.303

In smaller companies, this person is likely to be the company secretary.
4.

Keep to a minimum the number of directors and staff authorised to speak on your company’s behalf. Make
sure that these persons know they can clarify information that the company has released publicly through
the stock exchange, but they should avoid commenting on price sensitive matters. The senior officer
responsible for disclosure should outline the company’s disclosure history to these persons before they
brief anyone outside the company. This will safeguard against inadvertent disclosure of price sensitive
information.304

301

In the sense of disclosing both positive and negative information.
This Regulatory Guide was originally published in August 2000 under the title “Better disclosure for investors”. It was the result of a
joint exercise by ASIC and ASX. The introduction to the Guide notes that the measures in the Guide:
“should be implemented flexibly and sensibly to fit the situation of individual companies. Each listed company needs to exercise its
own judgement and develop a disclosure regime that meets legal requirements and its own needs and circumstances.”
A footnote to the Guide also notes that references in the Guide to listed companies are to be read as including other listed entities.
303 As to who would be a suitable person to have this responsibility, note point 5 under ‘4.9 What other steps can a listed entity take to
facilitate compliance with Listing Rule 3.1?’ on page 21.
304 As noted under ‘5.8 Listing Rule 3.1A.2 – the requirement for information to be confidential’ on page 34, it is incumbent on a listed
entity which wishes to rely on the carve-out from disclosure in Listing Rule 3.1A to ensure that it has in place suitable and effective
arrangements to preserve confidentiality.
302
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5.

The senior officer responsible for disclosure should be aware of information disclosures in advance,
including information to be presented at private briefings. This will minimise the risk of breaching the
continuous disclosure requirements.

6.

Price sensitive information must be publicly released through the stock exchange before disclosing it to
analysts or others outside the company. Further dissemination to investors is desirable following release
through the stock exchange. Posting information on your company’s website immediately after the stock
exchange confirms an announcement has been made is one method of making it accessible to the widest
audience. Investor information should be posted in a separate area of your website from promotional
material about the company or its products.

7.

Develop procedures for responding to market rumours, leaks and inadvertent disclosures. Even if leaked
or inadvertently disclosed information is not price sensitive, give investors equal access by posting it on
the company website.

8.

Have a procedure for reviewing briefings and discussions with analysts afterward to check whether any
price sensitive information has been inadvertently disclosed. If so, give investors access to it by
announcing it immediately through the stock exchange, then posting it on the company website. Slides
and presentations used in briefings should be given to the stock exchange for immediate release to the
market and posted on the company website.

9.

Be particularly careful when dealing with analysts’ questions that raise issues outside the intended scope
of discussion. Some useful ground rules are:

10.

•

only discuss information that has been publicly released through the stock exchange;

•

if a question can only be answered by disclosing price sensitive information, decline to answer or
take it on notice. Then announce the information through the stock exchange before responding.

Confine your comments on market analysts’ financial projections to errors in factual information and
underlying assumptions. Seek to avoid any response which may suggest that the company’s or the
market’s current projections are incorrect. The way to manage earnings expectations is by using the
continuous disclosure regime to establish a range within which earnings are likely to fall. Publicly
announce any change in expectations before commenting to anyone outside the company.

Additional guidance
In addition to the guidance in the Corporate Governance Principles and Recommendations and ASIC Regulatory
Guide 62, ASX would suggest that a listed entity’s disclosure policy should also:
•

address how and when to use trading halts to manage continuous disclosure issues;

•

provide a clear delineation between those announcements that require prior board approval and those that
management can make; and

•

ensure that continuous disclosure announcements are copied to board members and senior managers by
email immediately after they have been released to ASX.

Additional guidance on the contents of a disclosure policy can also be found in the Chartered Secretaries
Australia publication Good Governance Guide: Disclosure and communications policy.305

305

Available online at: http://www.csaust.com/knowledge-resources/good-governance-guides.aspx?categoryid=8022.
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Extract of Listing Rule 17.1 and ASX Guidance Note 16 entitled
“Trading Halts and Voluntary Suspensions”

“© ASX Limited ABN 98 008 624 691 (ASX) 2014. All rights reserved. This material is reproduced with
the permission of ASX. This material should not be reproduced, stored in a retrieval system or
transmitted in any form whether in whole or in part without the prior written permission of ASX.”

Chapter 17
Trading halts, suspension, removal

ASX has issued a Guidance Note on +trading halts.

Trading Halts
How and when a trading halt occurs
17.1

ASX may grant a +trading halt at the request of an entity. ASX may require the
request to be in writing. ASX is not required to act on the entity’s request. The
entity must tell ASX each of the following.
•

Its reasons for the +trading halt.

•

How long it wants the +trading halt to last.

•

The event it expects to happen that will end the +trading halt.

•

That it is not +aware of any reason why the +trading halt should not be
granted.

•

Any other information necessary to inform the market about the +trading
halt, or that ASX asks for.

17.1.1

The length of the +trading halt cannot exceed the period permitted under
ASX’s Operating Rules.
Amended 11/3/2004.
Note: ASX Operating Rule 16.4.2 says that a trading halt can be applied for a period not exceeding the
commencement of normal trading on the second trading day following the day on which it is requested.
Example: On a Monday afternoon a company tells ASX that it expects an important announcement to be made
regarding a major acquisition. Owing to the status of negotiations it is uncertain whether the announcement will
be made that day or the following day. The company asks for and is granted a trading halt. The trading halt will
operate until the announcement is made or the commencement of trading on the Wednesday, whichever occurs
sooner.

17.1.2

ASX may suspend +quotation of an entity’s +securities, even if the
+securities are subject to a +trading halt. However, if the entity requested
the +trading halt (without ASX’s intervention) to prevent trading in its
+securities taking place in an uninformed market, ASX will not suspend
+quotation of the +securities before the expiry of the +trading halt.
Introduced: 1/7/96. Amended 1/7/98.
Example: ASX intervenes by querying a price or volume movement that results in the request for the trading halt.
Cross reference: ASX Guidance Note on trading halts.

+ See chapter 19 for defined terms.
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TRADING HALTS AND VOLUNTARY SUSPENSIONS
The purpose of this
Guidance Note
The main points
it covers

• To assist listed entities to understand when and how to apply to ASX for a
trading halt or voluntary suspension
• How to apply to ASX for a trading halt under Listing Rule 17.1
• The effect of a trading halt
• When to apply for a trading halt
• Ending a trading halt
• How to apply to ASX for a voluntary suspension under Listing Rule 17.2
• The effect of a voluntary suspension
• When to apply for a voluntary suspension
• Ending a voluntary suspension
• The actions dual listed entities should be taking on overseas exchanges if
they are granted a trading halt or voluntary suspension by ASX
• The difference between a trading halt requested by a listed entity under
Listing Rule 17.1 and a halt to trading imposed by ASX on receipt of a
market sensitive announcement
• The difference between a trading halt requested by a listed entity under
Listing Rule 17.1 and a regulatory halt imposed by ASX

Related materials you
should read

• Guidance Note 8 Continuous Disclosure: Listing Rules 3.1 – 3.1B
• Guidance Note 14 ASX Market Announcements Platform

History: Guidance Note 16 amended 01/05/13. Previous versions of this Guidance Note were issued in 11/98, 09/01,
03/03, 03/11 and 01/12.
Important notice: ASX has published this Guidance Note to assist listed entities to understand and comply with their
obligations under the Listing Rules. Nothing in this Guidance Note necessarily binds ASX in the application of the
Listing Rules in a particular case. In issuing this Guidance Note, ASX is not providing legal advice and listed entities
should obtain their own advice from a qualified professional person in respect of their obligations. ASX may withdraw
or replace this Guidance Note at any time without further notice to any person.
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Introduction

This Guidance Note is published to assist entities and their advisers to understand when and how to apply to ASX
for:
•

a trading halt under Listing Rule 17.1; or

•

a suspension of the entity’s securities from quotation under Listing Rule 17.2 (a “voluntary suspension”).1

A trading halt is a temporary break in trading which does not involve a formal suspension from quotation. It is a
different process under the ASX Operating Rules, and has a different treatment in the ASX trading platform, to a
suspension (whether voluntary or otherwise).
This Guidance Note explains how trading halts and voluntary suspensions operate in practice and the difference
between them. It also explains the difference between a trading halt under Listing Rule 17.1 on the one hand and
the temporary interruption to trading that is implemented by ASX when it receives a market sensitive
announcement or there is extreme trading in an entity’s securities on the other.
Trading halts and voluntary suspensions are important mechanisms that listed entities can use to manage their
continuous disclosure obligations under Listing Rules 3.1-3.1B. How and why this is so is explained in further
detail in Guidance Note 8 Continuous Disclosure: Listing Rules 3.1 – 3.1B.

1

This is to be distinguished from a suspension of an entity’s securities imposed by ASX under Listing Rule 17.3 – an involuntary or
ASX-imposed suspension.
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2.

The general principle ASX applies to requests for trading halts and voluntary
suspensions

The general principle applied by ASX in considering requests for a trading halt or a voluntary suspension is that
interruptions to trading should be kept to a minimum and, therefore, a trading halt or a voluntary suspension
should only be permitted:
•

where there is a material risk that trading in a particular security might occur while the market as a whole
is not reasonably informed; or

•

where it is needed to correct or prevent a false or disorderly market.

The application of a trading halt or voluntary suspension in these circumstances can often be beneficial for both
the market and the entity. It will ensure that the entity’s securities are not trading on ASX and other licensed
securities markets in Australia2 on an uninformed basis. It will also signal to investors that market sensitive
information may be about to be released and that they should be wary of trading in, or entering into derivative
transactions over, the entity’s securities off-market or on other trading venues. Both of these things may help to
reduce the exposure of the entity and its officers to the legal and financial consequences that could follow if the
entity is ultimately found to have breached its disclosure obligations, for example, under Listing Rule 3.1.3

3.

Trading halts

3.1

What is a trading halt?

A ‘trading halt’ is defined in Listing Rule 19.12 as:
an interruption to trading at the request of an entity that is not a suspension from quotation.
Listing Rule 17.1 states:
ASX may grant a trading halt at the request of an entity. ASX may require the request to be in writing. ASX
is not required to act on the entity’s request. The entity must tell ASX each of the following.
•

Its reasons for the trading halt.

•

How long it wants the trading halt to last.

•

The event it expects to happen that will end the trading halt.

•

That it is not aware of any reason why the trading halt should not be granted.

•

Any other information necessary to inform the market about the trading halt, or that ASX asks for.
17.1.1

The length of the trading halt cannot exceed the period permitted under ASX’s Operating
Rules.

17.1.2

ASX may suspend quotation of an entity’s securities, even if the securities are subject to
a trading halt. However, if the entity requested the trading halt (without ASX’s
intervention) to prevent trading in its securities taking place in an uninformed market,
ASX will not suspend quotation of the securities before the expiry of the trading halt.

ASX Operating Rule 3301(b) empowers ASX to impose a trading halt in relation to a listed entity’s securities
where the entity has requested it and ASX has agreed to the request under the Listing Rules.
ASX Operating Rule Procedure 3301 provides:
2
3

See ‘3.2 The effect of a trading halt’ and ‘4.2 The effect of a voluntary suspension’ on pages 4 and 9.
See Guidance Note 8 Continuous Disclosure: Listing Rules 3.1 – 3.1B.
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A trading halt will end at the earlier of:
(a)

the time announced by ASX that the trading halt will end (and ASX will provide at least ten minutes
notice before the end of the trading halt); or

(b)

subject to paragraph (c) below (if applicable), the commencement of Open Session State on the
second Trading Day after the day the trading halt is imposed; or

(c)

if the trading halt is imposed after the end of that day’s CSPA Session State, the commencement of
Open Session State on the third Trading Day after the trading halt is imposed.

When a trading halt ends, the Cash Market Products will be placed in the Session State applying to the
relevant sector of the market unless ASX decides otherwise.
The “open session state” refers to the state that the ASX market platform operates in during normal trading,
where overlapping buy orders and sell orders are matched in accordance with price/time priority. The “CSPA
session state” refers to the state the ASX market platform operates in during the closing auction on a trading day.
Under Operating Rule Procedure 3301, therefore, the longest a trading halt can last is effectively two full trading
days. It may in fact be less than two full trading days if the trading halt is put in place part-way through a trading
day. For example, if the trading halt is put in place at any time before the close of trading on ASX on a Monday,
the maximum period it can operate will be up to the commencement of trading on the following Wednesday
(assuming the Monday, Tuesday and Wednesday are all trading days), regardless of whether it was put in place
before trading started, or while trading was under way, on the Monday.4
3.2

The effect of a trading halt

When ASX agrees to a trading halt in an entity’s securities under Listing Rule 17.1, those securities are placed
into the “trading halt session state” on the ASX market platform. In that state, ASX market participants are able to
place orders for, but are not able to trade in, the securities. Existing orders for the securities in the ASX trading
platform are not automatically purged, as they are in the case of a voluntary suspension, but instead remain in the
trading platform with the same price/time priority and are available for execution when trading resumes after the
halt has been lifted.5 ASX market participants are also able to amend or cancel their existing orders. This
treatment reflects the fundamentally short-term nature of a trading halt compared to a voluntary suspension.
Under Part 6.1 of the ASIC Market Integrity Rules (Competition in Exchange Markets) 2011, whenever ASX
places a security into, or takes it out of, a “trading suspension”, it is required to notify that action to all other
licensed market operators in Australia who quote the security and they in turn are required to immediately take
corresponding action to place the security into, or take it out of, a trading suspension. A “trading suspension” for
these purposes includes a trading halt under Listing Rule 17.1.6

4
If the trading halt is put in place after the close of trading on ASX on the Monday, the maximum period it can operate will be up to the
commencement of trading on the following Thursday (assuming the Tuesday, Wednesday and Thursday are all trading days).
5
Note that while ASX does not automatically purge orders in securities that are placed into a trading halt from the ASX trading platform,
some market participants do purge such orders from their order systems as a precautionary measure, in case the information released
during the trading halt affects the price or value of the securities in question. Also, if the announcement that is made by an entity to lift a
trading halt in its securities results in a change in the basis of quotation of those securities, orders will be purged from the ASX trading
platform before trading resumes to reflect that change.
6
The ASIC Market Integrity Rules (Competition in Exchange Markets) 2011 define a trading suspension as “a halt or suspension in
trading on a Market pursuant to the exercise of a power by a Market Operator under its Operating Rules during which Orders may not be
matched or executed on the relevant Market, but does not include a halt or suspension caused by a technical problem (including a power
outage) affecting a Market Operator’s Trading System.” It therefore includes a trading halt imposed under Listing Rule 17.1 and ASX
Operating Rule 3301(b), a voluntary suspension imposed under Listing Rule 17.2 and ASX Operating Rule 3300, a halt to trading imposed
by ASX on receipt of a market sensitive announcement under Operating Rule 3301(a), and a regulatory halt imposed by ASX under ASX
Operating Rule Procedure 3200.
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As a matter of practice, whenever ASX imposes a trading halt in a security under Listing Rule 17.1, it generally
also imposes a trading halt in any ASX or ASX 24 exchange-traded options and contracts for difference relating
to that security.7
It is this feature of a trading halt – the fact that it prevents trading in ASX-quoted securities and related derivatives
on the main licensed markets in Australia where they trade – that makes it such an important and effective tool for
managing the risks associated with a listed entity’s continuous disclosure obligations under Listing Rule 3.1.
3.3

When to ask for a trading halt

An entity should consider requesting a trading halt whenever it is necessary to manage its continuous disclosure
obligations under Listing Rules 3.1-3.1B and to avoid trading in its securities happening on a basis that is not
reasonably informed. Typically, this will arise where a listed entity has become aware of information that a
reasonable person would expect to have a material effect on the price or value of its securities but it is not in a
position to make an announcement about the information to the market promptly and without delay.
Having regard to the general principle outlined in section 2 above, a trading halt will generally only be granted for
the period ASX considers reasonably necessary for an entity to manage its continuous disclosure obligations. A
trading halt can therefore be quite short, including for a single trading day or part of a trading day.
Guidance Note 8 Continuous Disclosure: Listing Rules 3.1 – 3.1B has quite detailed guidance on when and how
to use a trading halt for these purposes. The following are some specific examples of situations when an entity
could consider requesting a trading halt and how ASX would be likely to respond to such a request:
Example 1: entity A, whose principal asset is a mine in a remote region, has just learnt that its mine has
been hit by a major earthquake. Early reports indicate that the damage is significant. A intends to fly a
team of experts to the mine to assess the damage but it is likely to take 48 hours for them to reach the
mine and report back to A and then for A to prepare an appropriate announcement to the market about the
extent of the damage and its likely impact on A’s operations.
It would be appropriate for A at that point to request a trading halt pending that announcement. The
request for the trading halt, which would be released to the market, should mention that A’s mine has been
significantly damaged by the earthquake, that A is sending a team to assess the damage and that a
further announcement about the damage is anticipated within 48 hours.
In this case, ASX would likely grant a trading halt that covers the 48 hour period A says it needs to assess
the damage and make an announcement to the market.
Example 2: entity B is in the final stages of confidential negotiations with C regarding the purchase of a
material mining tenement. Speculation emerges in the media about the transaction that is reasonably
specific and detailed, and the price of B’s securities starts to rise. ASX contacts B to ascertain if the
speculation is correct or if B is aware of any other reason for the increase in the price of its securities.
Upon being told of the purchase negotiations, ASX suggests that B needs to make an announcement to
the market about the transaction, as it no longer appears to be confidential and therefore is no longer
within Listing Rule 3.1A. B anticipates being able to conclude the negotiations with C and make an
announcement about the transaction to the market within the next two trading days.
B considers that it would be appropriate to request a trading halt to allow it to complete the negotiations
with C and to make a more definitive and informative announcement to the market about the concluded
transaction than to give an immediate announcement about the current state of the negotiations. B’s
request for the trading halt, which would be released to the market, should mention that B is in
negotiations with C regarding a material acquisition of the tenement in question and that B expects to
make an announcement about the conclusion of the negotiations within the next two trading days.
7

If a security is in a trading halt on the expiry date for an exchange-traded option over that security, ASX may open trading in the option
for a short period to allow option holders to close out or roll their option positions.
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In this case, ASX would likely grant a trading halt for two trading days.
Example 3: entity D is conducting a bookbuild process as part of a significant issue of securities,8 where a
reasonable person would expect information about the issue, including in particular the price at which the
bookbuild is completed, to have a material effect on the price or value of D’s securities and where trading
in D’s securities pending an announcement of that information would be happening on a basis that is not
reasonably informed. The bookbuild process is scheduled to take place over the course of one trading day
and overnight, with an announcement about the results scheduled to be made before the beginning of
trading on the following trading day.
It would be appropriate for D to request a trading halt to allow it to conclude the bookbuild process and
make an announcement to the market about the results. The request for the trading halt, which would be
released to the market, should mention details of the proposed issue and the timetable for the conclusion
of the bookbuild and the announcement to the market.
In this case, ASX would likely grant a trading halt for the one trading day needed to conclude the
bookbuild process.
As mentioned previously, a trading halt can only be granted for a maximum period of two trading days. If it is
anticipated that trading in an entity’s securities will need to be halted for a longer period in order for the entity to
manage its continuous disclosure obligations, the appropriate course is for the entity to request a voluntary
suspension rather than a trading halt.
In certain exceptional circumstances, ASX may consider a request by an entity to grant a ‘back-to-back’ trading
halt. This would have the effect of extending a trading halt from a maximum of two trading days to a maximum of
four trading days. What constitutes ‘exceptional’ circumstances will depend on the facts of each case and entities
should seek guidance from their home branch. Factors that would be taken into account by ASX in considering
such a request include the essentially short-term nature of the trading halt mechanism and the different treatment
for trading halts and suspensions in the ASX trading platform.
To date, ASX has only permitted back-to-back trading halts for issues of securities that:
•

are significant in the context of the entity’s issued capital;

•

are essentially pro rata to all holders (eg an accelerated offering conducted in two stages, such as a
‘jumbo’ offer); and

•

involve the use of a bookbuild process and require a halt in trading of more than two, but not more than
four, trading days to be implemented.

3.4

The procedure to ask for a trading halt

An entity should contact its home branch to request a trading halt. The request may be verbal or in writing but, in
either case, must include the information required by Listing Rule 17.1, that is:
•

the entity’s reasons for the trading halt;9

•

how long it wants the trading halt to last;

•

the event it expects to happen that will end the trading halt; and

8

A similar example would be a listed entity facilitating a bookbuild process for a sale by a major shareholder of a significant stake in the
entity, where a reasonable person would expect information about the sale, including in particular the price at which the bookbuild is
completed, to have a material effect on the price or value of the entity’s securities and where trading in those securities pending an
announcement of that information would be happening on a basis that is not reasonably informed.
9
By way of example, an acceptable reason for a trading halt may be a pending material announcement about a proposed capital
raising, acquisition/disposal, merger/takeover or change in earnings guidance.
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•

that it is not aware of any reason why the trading halt should not be granted.

If the initial request is not in writing, it must be confirmed in writing and include the information set out above.10
Having regard to the general principle outlined in in section 2 above, ASX needs to be satisfied that a trading halt
requested by an entity is required for it to manage its continuous disclosure obligations. A statement to the effect
that an announcement is imminent will not suffice for this purpose. The general nature of the announcement must
also be disclosed to ASX and included in the written request, or in the written confirmation of a verbal request, for
the trading halt.11
Before agreeing to a request for a trading halt, ASX may ask the entity for further information including (but not
limited to) its reasons for the trading halt, why it is not able to make an immediate announcement to the market
that would avoid the need for a trading halt, the event it expects to happen that will end the trading halt and the
likely timing and certainty of that event. In an appropriate case, ASX may also explore with an entity whether an
announcement about the prospect and likelihood of an event occurring ought to be made immediately rather than
deferring the announcement until there is certainty as to whether that event does or does not occur. In such a
case, a trading halt may not be required or ASX may agree to a short trading halt to allow time for an appropriate
announcement to be prepared.12
ASX will consider a request for a trading halt in light of all the information available, from whatever source, and
the general principle outlined in section 2 above. ASX may not agree to the request if, for instance, it is not
satisfied that a trading halt is necessary for the entity to manage its disclosure obligations. If ASX does not agree
to the trading halt, it will advise the entity immediately. It will also discuss alternatives with the entity, which may
include an immediate market announcement (coupled with a short trading halt if that is needed for the entity to
make such an announcement) or a suspension (voluntary or otherwise).
Having regard to the general principle outlined in section 2 above, ASX will not agree to a trading halt where the
request is made solely for the administrative or marketing convenience of an entity.
3.5

Notification of a trading halt

If ASX agrees to a trading halt, the entity’s written request, or the written confirmation of its verbal request, for the
trading halt will be published on the ASX Market Announcements Platform. An announcement about the trading
halt will also be made over the ASX voiceline service.
3.6

Ending a trading halt

ASX may end a trading halt at any time.13 It will usually do so once the entity makes the announcement about the
event it said would result in the lifting of the trading halt, without any further action on the part of the entity.
In this regard, once the situation that led the entity to request a trading halt has been resolved or clarified
sufficiently for the entity to be able to make an announcement that informs the market about the relevant matters,
the entity is expected to make such an announcement immediately. This applies even if the period for the trading
halt granted by ASX has not fully expired.
If for any reason the entity is not in a position to make such an announcement before the expiry of the trading
halt, the entity should contact ASX to discuss how the situation should be handled. Some times this may involve
10

Listing Rule 17.1 provides that ASX may require a request for a trading halt to be in writing. In practice, ASX will act upon a verbal
request from an entity for an urgent trading halt but will require the request to be confirmed in writing as soon as practicable thereafter.
Generally, this request should be made by the person appointed by the entity under Listing Rule 12.6 to be responsible for
communications with ASX in relation to Listing Rule matters. Where that person is not available, however, ASX will accept a request from
any director or other officer of the entity for a trading halt.
11 See note 9 above.
12 In these circumstances, if the entity indicates that it does not intend to request a trading halt and/or to make an announcement of the
type suggested by ASX, ASX may suspend trading in its securities until it issues the suggested announcement.
13 Listing Rule 17.7.
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the entity making an announcement updating the market on the current state of affairs before the trading halt has
expired and trading in its securities then recommencing after the announcement has been made. Other times, it
may be appropriate for the entity to ask for a voluntary suspension under Listing Rule 17.2 (see below) to allow
more time for the situation to unfold.
If the situation is not resolved to ASX’s satisfaction before the expiry of the trading halt, ASX may have little
choice but to consider suspending quotation of the entity’s securities under Listing Rule 17.3.

4.

Voluntary suspensions

4.1

What is a voluntary suspension?

The expression “voluntary suspension” refers to a suspension of a listed entity’s securities from quotation
requested by the entity under Listing Rule 17.2.
Listing Rule 17.2 states:
ASX may at any time suspend an entity’s securities, or a class of them, from quotation at the request of
the entity. ASX may require the request to be in writing. ASX is not required to act on the entity’s request.
The entity must tell ASX each of the following.
•

Its reasons for the suspension.

•

How long it expects the suspension to last.

•

The event it expects to happen that will end the suspension.

•

That it is not aware of any reason why its securities should not be suspended.

•

Any other information necessary to inform the market about the suspension, or that ASX asks for.

ASX Operating Rule 3300 states:
If Cash Market Products are suspended from quotation or trading the market for those products will be
suspended and the products may only be traded with the written permission of ASX. At the termination of
the period of suspension trading will proceed as specified in the Procedures.
ASX Operating Rule Procedure 3300 states:
At the termination of the period of suspension, trading in the Cash Market Products which are the subject
of the suspension proceeds to Open Session State after a period of Pre-Notice Received Session State.
Again, the “open session state” refers to the state that the ASX market platform operates in during normal trading,
where overlapping buy orders and sell orders are matched in accordance with price/time priority. The “pre-notice
received session state” refers to the state that the ASX market platform operates in after ASX has received a
market sensitive announcement (discussed in section 6 below). When a security is in that state, ASX market
participants are able to place, amend or cancel orders for, but are not able to trade in, the security. This allows
the order book to fill and supply and demand to emerge.
4.2

The effect of a voluntary suspension

When ASX agrees to a voluntary suspension in an entity’s securities under Listing Rule 17.2, those securities are
placed into the “suspend state” on the ASX market platform. In that state, ASX market participants are not able to
place orders for, or trade in, the securities. Any existing orders for the securities in the ASX trading platform are
automatically purged. This treatment reflects the longer term nature of a suspension compared to a trading halt.
Again, under Part 6.1 of the ASIC Market Integrity Rules (Competition in Exchange Markets) 2011, whenever
ASX places a security into, or takes it out of, a trading suspension, it is required to notify that action to all other
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licensed market operators in Australia who quote the security and they in turn are required to immediately take
corresponding action to place the security into, or take it out of, a trading suspension.14
As a matter of practice, whenever ASX suspends trading in a security, it generally also suspends trading in any
ASX or ASX 24 exchange-traded options and contracts for difference relating to that security.15
Again, it is this feature of a voluntary suspension – the fact that it prevents trading in ASX-quoted securities and
related derivatives on the main licensed markets in Australia where they trade – that makes it such an important
and effective tool for managing the risks associated with a listed entity’s continuous disclosure obligations under
Listing Rule 3.1.
4.3

When to ask for a voluntary suspension

An entity should consider requesting a voluntary suspension:
•

whenever it is necessary to manage its continuous disclosure obligations under Listing Rules 3.1-3.1B and
to avoid trading in its securities happening on a basis that is not reasonably informed; and

•

where it anticipates not being able to make an announcement to satisfy those obligations for a longer
period than the maximum permitted duration of a trading halt (generally two trading days or, in those
exceptional circumstances where ASX agrees to grant back-to-back trading halts, four trading days).

An entity should also consider requesting a voluntary suspension if it has been in a trading halt pending an
announcement and it becomes clear that it will not be in a position to make the anticipated announcement before
the end of the trading halt.
Entities should be aware that one of the conditions of their eligibility:
•

to offer securities without a disclosure document or product disclosure statement under a ‘low-doc’ rights
issue (sections 708AA or 1012DAA of the Corporations Act) or under a share or interest purchase plan
(ASIC Class Order 09/425); or

•

to rely on the ‘cleansing notice’ provisions in relation to a secondary sale of securities issued without a
disclosure document or product disclosure statement under a placement (sections 708A(5) or 1012DA(5)
of the Corporations Act),

is that their securities have not been suspended for more than a total of five days during the shorter of the period
during which the class of securities was quoted, and the 12 month period before the relevant offer or issue.16 A
voluntary suspension will therefore eat into this five day period.
Aside from this one issue,17 a voluntary suspension should not be perceived as a less attractive option for
managing continuous disclosure obligations than a trading halt. The statement to the market advising of a
voluntary suspension will clearly indicate that it has been put in place at the entity’s request and set out the
reason for the request.
A voluntary suspension will generally only be granted for the period ASX considers reasonably necessary for an
entity to manage its continuous disclosure obligations.

14

See note 6 above.
If the quotation of a security is suspended on the expiry date for an exchange traded option over that security, ASX may open trading
in the option for a short period to allow option holders to close out or roll their option positions.
16 See ASIC Regulatory Guide 173 Disclosure for on sale of securities and other financial products for guidance on when ASIC will
consider granting case-by-case relief in relation to secondary sales when an entity’s securities have been suspended for more than five
days.
17 The concerns that once applied to voluntary suspensions that they might result in a loss of the ability to issue a transaction specific
prospectus no longer apply (see ASIC Regulatory Guide 66 Transaction Specific Disclosure).
15
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In certain exceptional circumstances, ASX may agree to suspend quotation of an entity’s securities (or maintain
an existing suspension) notwithstanding that the entity may be in a position to make an announcement about its
progress in an incomplete proposal or negotiation that reasonably informs the market as to the current status of
the proposal or negotiation. The circumstances in which ASX will consider agreeing to this course of action will
generally be limited to situations in which the entity is reasonably of the view, and ASX is satisfied, that
reinstatement of trading in its securities is likely to be materially prejudicial to the entity’s ability to successfully
complete a complex transaction that is, or series of interdependent transactions that are, critical to the entity’s
continued financial viability.
In such a case, ASX will require the entity to provide the disclosure required under Listing Rule 17.2, including
setting out its reasons for the suspension (or continued suspension) and a proposed timetable for reinstatement
of trading, and for that information to be released to the market.
ASX is unlikely to agree to such a request if a reasonable timeframe for completion of the proposal or negotiation
cannot be estimated.
4.4

The procedure to ask for a voluntary suspension

The procedure for requesting a voluntary suspension and the factors that ASX takes into account in considering
such a request are essentially the same as those outlined above in relation to trading halts.
As with requests for trading halts, an entity should contact its home branch to request a voluntary suspension.
The request may be verbal or in writing but, in either case, must include the information required by Listing
Rule 17.2, that is:
•

its reasons for the suspension;18

•

how long it expects the suspension to last;

•

the event it expects to happen that will end the suspension;

•

that it is not aware of any reason why its securities should not be suspended; and

•

any other information necessary to inform the market about the suspension, or that ASX asks for.

If the initial request is not in writing, it must be confirmed in writing and include the information set out above.19
Before agreeing to a request for a voluntary suspension, ASX may ask the entity for further information, including
(but not limited to) its reasons for the suspension, why it is not able to make an immediate announcement to the
market that would avoid the need for a suspension, the event it expects to happen that will end the suspension
and the likely timing and certainty of that event.
4.5

Notification of a voluntary suspension

If ASX agrees to a voluntary suspension, the entity’s written request, or the written confirmation of its verbal
request, for the suspension will be published on the ASX Market Announcements Platform. An announcement
about the suspension will also be made over the ASX voiceline service.

18

See note 9 above.
Listing Rule 17.2 provides that ASX may require a request for a voluntary suspension to be in writing. In practice, ASX will act upon a
verbal request from an entity for an urgent suspension but will require the request to be confirmed in writing as soon as practicable
thereafter. Generally, this request should be made by the person appointed by the entity under Listing Rule 12.6 to be responsible for
communications with ASX in relation to Listing Rule matters. Where that person is not available, however, ASX will accept a request from
any director or other officer of the entity for a voluntary suspension.
19
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4.6

Ending a voluntary suspension

ASX may end a voluntary suspension at any time.20 It will usually do so once the entity makes the announcement
about the event it said would result in the lifting of the suspension, without the need for the entity to take any
further action on its part.
Again, once the situation that led the entity to request a suspension has been resolved or clarified sufficiently for
the entity to be able to make an announcement that informs the market about the relevant matters, the entity is
expected to make such an announcement immediately.
If for any reason an entity is not in a position to make the announcement about the event it said would result in
the lifting of the suspension within the time that it originally anticipated, the entity is expected to make an
announcement to inform the market of the reasons for the delay, and the new date by which it expects the
suspension to be able to be lifted.

5.

Dual listed entities

A dual listed entity (ie, an entity listed on ASX and on another exchange or exchanges) which requests and is
given a trading halt or voluntary suspension on ASX to manage its disclosure obligations will need to consider
carefully whether it should be taking similar action in relation to the other exchange or exchanges on which it is
listed to prevent its securities trading there on an uninformed basis.
If another exchange on which it is listed permits a disclosure-related trading halt or voluntary suspension and
there is a possibility of its securities trading on that exchange while ASX is in a trading halt or voluntary
suspension, it will generally be appropriate for the entity to request that exchange to grant an equivalent halt or
suspension to ASX. It is the responsibility of the entity to co-ordinate the application and lifting of that halt or
suspension with its halt or suspension on ASX.
Not all exchanges, however, are as accommodating as ASX when it comes to granting disclosure-related trading
halts and voluntary suspensions. If an entity’s securities will be trading on another exchange while they are in a
trading halt or voluntary suspension on ASX and the entity is not able to obtain an equivalent halt or suspension
on that exchange, it may be appropriate for it to publish a notice to that exchange indicating that an
announcement is pending and investors should be wary of buying or selling securities ahead of that
announcement.
Likewise, a dual listed entity which requests and is given a trading halt or voluntary suspension on another
exchange to manage its disclosure obligations for a period during which ASX is also trading will need to contact
ASX to request an equivalent trading halt or voluntary suspension to prevent its securities trading on ASX on an
uninformed basis. Again, it is the responsibility of the entity to co-ordinate the application and lifting of the halt or
suspension on ASX with its halt or suspension on the other exchange.

6.

Halts imposed by ASX on receipt of market sensitive announcements

Under ASX Operating Rule 3301(a), ASX may implement a halt to trading in an entity’s securities if it receives an
announcement from or about the entity which it considers to be market sensitive.
If the announcement relates to a takeover offer by or for, or a scheme of arrangement involving, the entity, the
halt will last for approximately one hour. In all other cases, the halt will last for approximately 10 minutes. The
purpose of the halt is to allow the market to absorb and react to the information in the announcement. Trading will
then resume in the normal way without the entity being required to take any action. This procedure is described
more fully in Guidance Note 14 ASX Market Announcements Platform.
Where ASX implements a halt to trading in securities under ASX Operating Rule 3301(a), the securities are
placed into a “pre-notice received session state” on the ASX market platform. In that state, ASX market
20

Listing Rule 17.7.
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participants are able to place orders for, but are not able to trade in, the securities. Existing orders for the
securities in the ASX trading platform are not automatically purged, as they are in the case of a voluntary
suspension, but instead remain in the trading platform with the same price/time priority and are available for
execution when trading resumes after the halt has been lifted.21 ASX market participants are also able to amend
or cancel their existing orders.
Again, under Part 6.1 of the ASIC Market Integrity Rules (Competition in Exchange Markets) 2011, whenever
ASX places a security into, or takes it out of, a halt to trading under ASX Operating Rule 3301(a), it is required to
notify that action to all other licensed market operators in Australia who quote the security and they in turn are
required to immediately take corresponding action to place the security into, or take it out of, a trading halt.22
As a matter of practice, whenever ASX imposes a trading halt in a security under ASX Operating Rule 3301(a), it
generally also imposes a trading halt in any ASX or ASX 24 exchange-traded options and contracts for difference
relating to that security.

7.

Regulatory halts imposed by ASX in cases of extreme trading

ASX Operating Rule Procedure 3200 imposes volatility controls to regulate extreme movements in the price of
securities trading on the ASX market. Under that procedure, trades occurring in the “extreme cancellation range”
are subject to cancellation. This range is calculated based on a reference price, which will typically be the first
traded price for that day or the price resulting from any subsequent intra-day auction.
ASX is required to impose a “regulatory halt” to trading in securities for at least one minute if any trades take
place (or, but for the application of certain anomalous order entry controls would otherwise take place) in the
extreme cancellation range.23 If ASX does impose a regulatory halt, those securities are placed into a “regulatory
halt session state” on the ASX market platform. This has the same practical effect as the “pre-notice received
session state” mentioned above. Thereafter, an intra-day auction is held, similar to the opening and closing
auction. This process allows the market to draw pause after an extreme price movement and for supply and
demand to return to the market. It also allows a new equilibrium price for the securities to be set in the auction,
which in turn will re-set the reference price for the extreme cancellation range.
Again, under Part 6.1 of the ASIC Market Integrity Rules (Competition in Exchange Markets) 2011, whenever
ASX places a security into, or takes it out of, a regulatory halt under ASX Operating Rule Procedure 3200, it is
required to notify that action to all other licensed market operators in Australia who quote the security and they in
turn are required to immediately take corresponding action to place the security into, or take it out of, a trading
halt.24
As a matter of practice, whenever ASX imposes a regulatory halt in a security under ASX Operating Rule
Procedure 3200, it generally also imposes a trading halt in any ASX or ASX 24 exchange-traded options and
contracts for difference relating to that security for the period of the regulatory halt and the following intra-day
auction.

21

Note again that while ASX does not automatically purge orders in securities that are subject to a halt in trading halt under ASX
Operating Rule 3301(a) from the ASX trading platform, some market participants do purge such orders from their order systems as a
precautionary measure, in case the information released during the halt affects the price or value of the securities in question.
22 See note 6 above.
23 ASX will not apply a regulatory halt session state where any part of the regulatory halt session state would otherwise be applied during
the pre-closing share price auction or closing share price auction session states.
24 See note 6 above.
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8.

Continuing obligations

It should be noted that even though trading in an entity’s securities may be subject to a trading halt or suspended,
the entity is still required to comply with all of its obligations under the Listing Rules.25 This includes its disclosure
obligations under Listing Rules 3.1-3.1B.
Guidance Note 8 Continuous Disclosure: Listing Rules 3.1 – 3.1B has further guidance on how ASX approaches
this issue.

25

Listing Rule 18.6.
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Website disclosure
Arafura Resources Limited ACN 080 933 455 (Company) has adopted a Corporate Governance
Manual which forms the basis of a comprehensive system of control and accountability for the
administration of corporate governance. The Board is committed to administering the policies and
procedures with openness and integrity, pursuing the true spirit of corporate governance
commensurate with the Company’s needs.
The Company is pleased to make the following information on its corporate governance practices
available on this website.
Charters
Board
Nomination and Remuneration Committee
Audit and Risk Committee
Policies and Procedures
Process for Performance Evaluations
Policy and Procedure for the Selection and (Re)Appointment of Directors
Director and Senior Executive Induction Program
Procedure for the Selection, Appointment and Rotation of External Auditor
Code of Conduct (summary)
Diversity Policy (summary)
Policy on Continuous Disclosure (summary)
Compliance Procedures (summary)
Shareholder Communication and Investor Relations Policy
Securities Trading Policy

Website disclosure

© Gilbert + Tobin 2015

